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Ethics for Procurement Officials

Purpose

Ethics laws are enacted to prevent both actual and apparent
conflicts of interest. Today, we will talk about how these laws
Impact you as a procurement officer.
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Agenda

Laws and Regulations

Gifts

Conflicts of Interest

Post Employment Restrictions

Political Activities and Outside Employment

The State’s System for Ethics, Rick and Compliance in
Agencies and Authorities
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Introduction and Overview

Goals of Today’s Presentation:

-Raising Awareness
-Giving You the Abllity to See Red Flags

* Not to Make You Experts!
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Introduction and Overview

Why Does it Matter?

* Public Expectation:
« Efficient, Effective and Accountable
* |s there a tension between Efficient and Effective and
Accountable?
 Headlines and Enforcement Actions:
« Today we will see real life ethics fails
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Introduction and Overview

Where Are We Today?

e Public corruption exists

* Arecent study reports over 7,000 state and local officials
charged with corruption in the United States

» Costs taxpayers

* Diverts resources

f NEW YORK
STATE OF
OPPORTUNITY.

NY GovBuy



#2018NYGovBuy ’ @NYSPro f @nysprocurement

Introduction and Overview

State Integrity Rank State  State Integrity
#1 Alaska 1

#2 California 2

#3 Connecticut 3

#4 Hawalii 4

#5 Rhode Island 5

#5 Ohio 5
#30 New York 30
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Laws and
Regulations
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Public Officers Law §73: Outside employment and professional activities,
restriction on political activities, nepotism, gifts, honorarium, travel,
negotiations on future employment, and post employment restrictions.

« JCOPE Regulations: 19 NYCRR Part 930: Honoraria, 19 NYCRR Part
931.: Official Activity Expense Payments, 19 NYCRR Part 932: Outside
Activities, 19 NYCRR Part 933: Gift Regulations, 19 NYCRR Part 940
Public Service Announcements with Covered Officials and 19 NYCRR
Part 941. Adjudicatory Proceeding Regulations

Public Officers Law §74: The Code of Ethics
State Finance Law Article 11: Procurement Activities
Civil Service Law §107: Political Activity
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Gifts
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Gifts
 What is a Gift?

- Simple Answer: Anything of value that is worth $15 or more is
considered to be a gift.
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Gifts

There are things that are NOT considered to be gifts by JCOPE:

« Awards or plaques given in recognition of public service;

* Honorary degrees;

* Promotional items with no resale value;

« Discounts available to the general public;

» Gifts from those with whom there is a demonstrated familial or personal
relationship;

« Contributions reportable under the Election Law;

* Meals and beverages provided to participants at professional and educational
programs;

* Local travel payments for tours related to one’s official activity; and

» Food or beverage value at $15 or less per event. 4
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Gifts

JCOPE Gift Analysis:

The main idea of the gift analysis revolves around two central
guestions:

* Isita gift?

« Who is offering it to me?

Once you have answered those questions, you need to determine :
* Whether accepting the gift is a conflict of interest; and/or

« Whether the gift is intended to reward or influence you.

If the answer to either is yes, then you cannot accept the gift.
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Gifts

Who is offering the gift?
Interested Sources: A person or entity that:

Is requlated by or appears before you or your agency;,

Has contracts with, or seeks contracts with, you or your agency;

Is a registered lobbyist or client of a lobbyist that lobbies your agency;

Is the spouse or the minor child of a registered lobbyist or client of a lobbyist that
lobbies your agency;

Is involved in ongoing litigation that is adverse to you or your agency;

Has received or applied for funds from your agency at any time during the
previous year up to and including the date of the proposed or actual receipt of the
gift;

Attempts to influence you or your agency in an official action.
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Gifts

* Other considerations:
» Gifts to Third Parties
« Multiple Gifts from the Same Source
« Code of Ethics Still Applies
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Gifts

JCOPE Enforcement Action:

A Regional Director at NYS DOT accepted annual hunting trip packages,
including airfare, lodging and meals from a family friend who was employed by
a company that held contracts with DOT. The two gentleman conducted
business in their official capacities.

f NEW YORK
STATE OF
OPPORTUNITY.

NY GovBuy



#2018NYGovBuy ’ @NYSPro f @nysprocurement

Gifts

Do you think this employee can accept these items?
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Gifts

* Were the items a gift?

* Were they from an interested source?

« Were they intended or expected to influence the DOT employee or intended
as a reward for official action?

« What about the position from JCOPE that things received from those with
whom there is a demonstrated familial or personal relationship are not gifts?

T NEW YORK
STATE OF
OPPORTUNITY.

NY GovBuy



#2018NYGovBuy ’ @NYSPro f @nysprocurement

Gifts

Consequences:

- The DOT employee paid a $5,000.00 fine and admitted that he violated Public
Officers Law § 73(5)(a), which prohibits a State employee from soliciting,
accepting or receiving a gift having more than nominal value in a situation
where it could reasonably be inferred that the gift was intended to influence or
could be expected to influence him in performing his official duties or as a
reward for official action.
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Gifts

What should the DOT employee have done?

f NEW YORK
STATE OF
OPPORTUNITY.

NY GovBuy



#2018NYGovBuy ’ @NYSPro f @nysprocurement

Real Life Example:

A day or so before Hurricane Maria hit, PREPA's contracting officer, Ramdn Caldas, reached out to
Whitefish CEO Andy Techmanski via LinkedIn, according to emails submitted to investigators. He
wanted to know the company's rates and how soon they could mobilize crews to the island. The
inquiry triggered a series of email exchanges between Techmanski and Caldas. The Whitefish executive
assured Caldas that he had more than 100 crew members who could deploy within a week. During the
exchange, Techmanski also offered Caldas a personal favor.

"Do you or your families need anything (generators, water, food, etc) for us to bring to help them?"
Techmanski asked via email four days after the hurricane hit, two days before they signed the initial
contract. None of the emails released by investigators mention if Caldas accepted or rejected the
offer, but a subsequent email from Techmanski suggests that he did. "Ramadn, we will get you the
generator and other items, no problem," Techmanski wrote.

Caldas and Techmanski hammered out the details of the contract, which included a $3.2 million down

payment to mobilize workers and equipment. 42‘;5‘2‘9?“" NY GOVBuy
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Under New York State law and rules, would there be any issues with this
scenario?
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* Another Area to Remember-Travel
Reimbursement:
e Gift analysis
* Travel policy applies
* Optics
* Disclosure Requirements

f NEW YORK
STATE OF
OPPORTUNITY.

NY GovBuy



25

Conflict of
Interest
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 This Is the foundation of the State Ethics
Laws.
« Actual and Apparent

~ #|NY GovBuy



#2018NYGovBuy ’ @NYSPro f @nysprocurement

« Considerations and Potential Pitfalls:
« Impartiality
« Confidentiality
* Misuse of Position/Resources
* Business with the State
 Integrity
* Financial Conflicts
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Outside Business Interests
Family and Friends

External Boards
Communications
Gifts and Entertainment

Personal

Interests or
Loyalties
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Things to Consider:
* Financial Interest

* No financial interest (direct or indirect) in matters you are working on
« Cannot privately profit from the performance of your official duties

« Assisting in Transaction That You Have a Relationship With

« Fairness/Confidentiality
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Real Life Example:

Tim Hale e-mailed his aunt in 2015 to ask about her recent hip surgery and
update her on his children's horse riding hobby. But he also told her about
how his Florida-based company was bringing high-paying tech jobs to
southern states, and asked if she could introduce him to Kentucky officials
that would help expand his business.

Hale's aunt could help because she was married to Kentucky's governor at the
time, Democrat Steve Beshear. Jane Beshear forwarded that email to the
state's economic development cabinet secretary, which led to introductions
and eventually more than $1 million in state contracts for the company,

Coastal Cloud LLC, and its associated businesses. __
~ =2 | NY GovBuy
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Coastal Cloud was growing and creating jobs when Steve
Beshear told her "l want you to come and create jobs in
Kentucky just like you did in Florida.” and told her to to
send an e-mail to his wife, who would forward it to the
Economic Development Cabinet, which is responsible for
recruiting businesses to the state. Discussions with state
officials led to two state contracts for the company. Neither
contract was awarded through a competitive bidding
process.
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The first contract was awarded without competitive bidding because state officials said
they had to act quickly to take advantage of expiring federal grant money. It was a "pass-
through" contract, meaning the state amended an existing contract with another
company, NTT Data, to require them to hire Coastal Cloud to do the work.

The second contract was awarded without competitive bidding because state officials
said it was "not practical or feasible to bid." At the time, the state had been trying to
implement some computer software since 2011 and was facing another delay. Erik
Dunnigan, the Economic Development Cabinet's deputy secretary at the time, negotiated
that contract. He then left the cabinet to work for Coastal Cloud. The Executive Branch
Ethics Commission later fined Dunnigan for continuing to contact the state on the
company's behalf before the required one-year waiting period expired.
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Under New York State law and rules, would there be any issues with this scenario?
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JCOPE Enforcement Action

A manager at the MTA wanted to find his son a
job, so he asked his subordinates to assist his son
with the employment process. The son secured a
job in the same division as his father at the MTA.
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 Are the actions of the MTA employee legal?
* Are the actions of the MTA employee ethical?
 What should happen to the employee(s)?
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So what happened?
* The father took early retirement, lost vacation
time valued at $10,000.00 and received a

$1,500.00 fine from JCOPE; and
e The son was fired
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Employment
Restrictions
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Employment restrictions (coming in and leaving
State service)

Concerns about improper influence
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Real Life Example:

Less than a year after quitting her post as South Carolina’s top environmental official, Catherine
Heigel took a job with a troubled water company that has clashed repeatedly with the state agency
she ran.

It was the latest in a series of moves by Department of Health and Environmental Control officials to
private industries regulated by the agency.

Heigel’s decision to take the job six months after she left DHEC has focused the spotlight on her and
raised questions about whether South Carolina needs stronger ethics rules. At issue is a one-year
state prohibition on public officials going to work with private businesses they regulated if those
officials substantially were involved in regulating the business.

Heigel says she was not substantially involved in regulating Carolina Water and has a legal opinion
from a law firm blessing her move. However, a leading river advocate sees it differently, saying Heigel
was active in dealing with issues involving Carolina Water. = %ﬁ%ﬁe‘ﬁfﬁf“ NY GovBuy
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Are there any problems with Ms. Heigel’s actions under
New York State laws and rules?
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Two Year Bar
Lifetime Bar
Reverse Bar
Cooling Off Period
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Political Activity
And Outside

Employment
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These are other areas that sometimes leads to conflicts of
interest.

Broad application (jobs, membership on a board,
volunteer work, etc.)

Separation of time and resources

Be aware of approval processes

Additional rules apply if outside activities involve doing
business with the State.
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Real Life News Example:
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A video of the Feb. 13 Blue Island City Council meeting published by the city on its YouTube channel
shows Mayor Domingo Vargas inviting Judge Travis Richardson to address the council and audience.

"Your honor, nice to see you as a guest," Vargas told Richardson near the end of an hour-long council
meeting. "Why don't you come up since you're here. Introduce yourself, since | saw you in the

audience."

A jovial and collegial Richardson proceeded to explain how he was appointed to the bench a year ago,
on Valentine's Day, 2017, and is seeking election to retain his judgeship.

"I am running to keep my position on the March 20 ballot," Richardson said.

Richardson recited his ballot number with a clever rhyme. "All those planning to go to heaven,
remember 157," he said.

He then invoked terms used to describe lottery and horse-racing bets to personally request campaign
contributions via his website. "If you play that boxed or straight, please make a donation%ﬁfﬂ‘ NY GovBuy
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Are there any problems with Judge Richardson’s actions under New York
State laws and rules?
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* JCOPE Enforcement Action

A university professor initiates a procurement for
specialized research software.

The professor submits a sole source justification that states
that after careful review of other software vendors and
soliciting advice from industry experts, there is only one
company that can meet the required specifications. The
justification is approved and the software is purchased for

$45,000.00.
2 NY GovBuy
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Any ethical issues raised by this scenario?
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But wait:
* The professor owns the company that the software

was purchased from.

* The professor opens up a P.O. Box and a checking

account for the company prior to the agency
requesting payment for the software.

* This is the only sale that the company ever made.

No research was done on other companies that could
provide the software.
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 Were there any legal violations committed by the
professor?

 Were there any ethical violations committed by the
professor?
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* QOutcome:

* The professor was found to have violated Public
Officers Law Section 73, paid a fine of
$20,000.00 and refunded the money paid by the
agency ($45,000.00).
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Procurement
Challenges and

What You Can Do
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Stages of a Procurement

. Planning

. Solicitation & Selection
. Post Selection

. Protests and Debriefings
. Contract Administration
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Planning:
Challenges:
. Relationships
. Confidential Information

Practical Solutions:

. Recusal
. Plan for objectivity and communication
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Solicitation:

Challenges:
. Conflict of Interest
. Gifts
. Confidential Information

Practical Solutions:

. Plan for open and level process
. Limit changes to documents =
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Evaluation and Award

Challenges:
. Conflict of Interest
. Gifts
. Confidential Information

Practical Solutions:

. Plan for open and level process
. Objective Panel/Review
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Protests and Debriefings:

Challenges:
. Conflict of Interest
. Confidential Information

Practical Solutions:

. Plan for communication
. Objective Panel/Review
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Why Does It
Matter?
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Let’s Go Back to the Beginning...
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Is corruption widespread throughout the government in this country,
or not?

Asked of U.S. adults

B Yes

e

75%

73 2%

2007 2008 2009 2010 2011 2012 2013 2014

GALLUP
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* Perception of You, Your Agency and Government

* People Will Find Out

 Duty to Protect and Respect the Trust Placed in Us by the
Public
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This is a story from Lawrence Summers: Years
ago, as president of Harvard, | did various
events with the late Boston Mayor Tom
Menino. | was always struck by his attention to
the little things — while we waited at a
playground, he would check the fence for
holes, or when we visited a school, he would
note the missing tiles. At the time, it seemed
odd and micromanaging. Over time, though,
I've come to appreciate what he intimately
understood: Faith in government’s ability to do
big things depends on its success in executing
on routine responsibilities.

f NEW YORK
STATE OF
OPPORTUNITY.

NY GovBuy



#2018NYGovBuy ’ @NYSPro f @nysprocurement

Risk Management in New York State

* New York’s government includes:
> $98.1 billion operating budget for FY 2018
» 110 executive agencies and authorities
» Approx. 182,000 full-time employees
» Approx. $2 billion in contracts
> $53.6 billion in federal operating aid

* The size, scope and complexity of New York’s
operations, underscore the importance of a statewide
system for ethics, risk and compliance.
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Risk Management in New York State

 On January 21, 2015, Governor Cuomo announced the
creation of New York's first statewide system for ethics,
risk and compliance in agencies and authorities.

» Designed to identify, manage and mitigate vulnerabilities in state
agencies and authorities and identify opportunities for improvements
statewide in the areas of ethics, risk and compliance.

» System helps ensure that efficient and responsive government services
are provided to New York’s almost 20 million residents.
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Chief Risk Officer

On June 3, 2015, Governor Cuomo appointed the State's first
Chief Risk Officer to:

» Oversee this cutting-edge program that is the first of its kind in the country.

» Design and implement the State’s multi-layered and proactive approach to
risk management.

> Liaison to the State’s 20 Special Counsels for Ethics, Risk and Compliance.
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Special Counsels

As of May 2018, Special Counsels serve in agencies and authorities
In areas ranging from:

Agriculture, Markets & Alcoholic Beverages
Civil Rights, Labor & Workforce

Economic Development & Housing
Financial Services

Government Operations

Health & Human services

Public Safety

Recreation & Environment

Transportation

Utilities

YV VYVYYVYVVYVYYVYYVYYVY

f NEW YORK
STATE OF
OPPORTUNITY.

NY GovBuy



#2018NYGovBuy ’ @NYSPro f @nysprocurement

Special Counsels

« Promote the highest levels of integrity by connecting with all members of the
executive team to institute best practices and reduce risk.

 This is achieved by:

» Engaging with General Counsels on various risk-related legal issues and supporting crisis
management efforts.

» Collaborating with Public Information Officers to provide assistance with public information
management to promote transparency and public trust.

» Working with internal controls and audit staff on matters relating to the organization’s legal and
ethical compliance, policy reviews, and risk analyses.
~ MNarORe
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Special Counsels

« Special Counsels function on two planes:
» Collaborate with key staff on matters that significantly affect operations.

» Review proposed programs and initiatives to identify inherent and
emerging risks.

« Communicate with each other in real-time on matters of
statewide significance.

» This dual approach builds risk management into agency and authority
program design and promotes the development of statewide best
practices.
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Enterprise Risk Management

« Special Counsels are also focused on statewide
challenges driven by a desire to implement best
practices across the State.

« Since the Spring of 2017, the Special Counsels have
been teaming up with Agency Management to implement
an Enterprise Risk Management (ERM) program in State
agencies and authorities.
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Enterprise Risk Management

e What is ERM?

» “Enterprise risk management enables management to
effectively deal with uncertainty and associated risk and

opportunity, enhancing the capacity to build value.”

--Committee of Sponsoring Organizations of the Treadway
Commission (COSO): Enterprise Risk Management —
Integrated Framework (2004)
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Statewide Reach

* Inthe FY 2019 Executive Budget Briefing Book, Governor Cuomo highlighted Delivering
High Performance Government:

» The Special Counsel’s Enterprise Risk Management (ERM) program was created to assist agencies in
navigating the varied and complex forms of risk.

» ERM allows agencies to methodically identify and prioritize the full spectrum of risks across their
organizations and strategically manage risk holistically, rather than a siloed approach.

» As a part of Governor Cuomo’s statewide framework for ethics, risk and compliance, ERM allows mitigation
strategies to be shared for risks identified in multiple agencies.

» Integration of ERM into day-to-day operations allows agencies to leverage opportunities and avoid, mitigate,
and transfer risk, resulting in more resilient, effective, and efficient programs.

> The benefits of ERM include a more efficient use of State resources, more substantive compliance with
internal control and audit filings, and ultimately, a continuous process that allows agencies to identify and
mitigate issues on ongoing basis.
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Risk Management in New York State

* For further information about the program please visit:

www.ny.qov/ethics-risk-compliance
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Contact Information

Michele M. Reale

Associate Attorney

New York State Office of General Services
Empire State Plaza, 415 Floor

Albany, New York 12242

518-474-5607

michele.reale@o0gs.ny.gov

Brian W. Conley

Special Counsel to the Commissioner for Ethics, Risk & Compliance
New York State Office of General Services

Empire State Plaza, 415 Floor

Albany, New York 12242

518-486-9650

brian.conley@ogs.ny.gov
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