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New York State Procurement Council
October 30, 2013 - 11:00 A.M.
Meeting Room 6
North Concourse
Empire State Plaza
Albany, NY

1. Call to Order
Anne Phillips, OGS Deputy Counsel & Director of Legislative Affairs for the New York State Office of General Services, called the meeting to order and thanked everyone for attending. 

1. New Members
Ms. Phillips introduced Mecca Santana, recently appointed by Governor Andrew M. Cuomo to serve as New York State’s Chief Diversity Officer; Jim Allen, of the NYS Apple Association,  representing the new agricultural position; and Kelly S. Higgins, representing OPWDD. 
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1. Minutes of Meetings
Ms. Phillips asked Council members for additions or corrections to the draft minutes from the February 14, 2013 meeting.  There being no changes offered, a motion to adopt the draft minutes was made, seconded and passed unanimously.

1. Appendix A Update 
Ms. Phillips discussed proposed changes to Paragraph 5 of the Non-Discrimination Requirements Clause, of Appendix A - Standard Clauses for New York State Contracts as indicated on the draft found in the meeting folders.  No questions were raised.  A motion was made to approve these changes, seconded and unanimously approved.  The revised version will be posted on the Procurement Council portion of the OGS website.

1. Contract Reporter Website
Nancy Fisher, Deputy Director, Small Business Division, Empire State Development (ESD) led the Council through an overview of the Contract Reporter Website.   Ms. Fisher has worked in partnership with COGENT Communications to update the Contract Reporter Website which is almost ten years old, to provide a number of new enhancements.  The site was reviewed with benefits detailed, including a simplified start page, links to the Grants Gateway, reminders to agencies to update continuous recruitment ads, site listings of agency administrators, varying permissions for various users, a business registry, the ability for prime contractors to advertise for subcontractors and many other benefits. Beta testing will begin later this week with the application scheduled to go live by the end of November.  Council members asked the following questions:

QUESTIONS
1. Businesses are able to identify their MWBE status; does ESD verify this certification? 
· No.  The Certified Minority- and Women-owned Business Enterprise (MWBE) directory is constantly changing so ESD has not included a compliance function in the system.  It is up to the agency to confirm that a business is listed in the MWBE database. .   

1. Will there be an outreach to get MWBE firms to register?
· Yes, we have already started.  We are encouraging these vendors to register in the business registry.    This application gives ESD the opportunity to use the registry to identify those MWBE vendors not registered for certification so that we may reach out to them to encourage certification.

1. When is the launch date?
· ESD anticipates this application will go live by the end of November.   The application opened for pre-registration.  Thus far over 400 businesses have signed up.  
1. 
When something is pulled from the site is there a justification as to why this happened.
1. Yes.   When an ad appears any changes will be noted in one of the tabs.  Whenever a change is made the application calls for the authorized user to enter a reason for the change.

1. Is an agency able to find out who downloaded their documents from the Contract Reporter?
1. Yes.   You were able to do this before, however the process is now easier.   If you upload secondary documents the site will automatically send that upload to the list of persons that have accessed this site.  If no documents are attached you can automatically view everyone who has this ad bookmarked.  

1. What is the timeline for viewing the application?
1. Agency administrators have been contacted and asked to update information for their agencies.  ESD has received confirmation that they are in the system and recommended changes as necessary.  The new site will require maintenance of this information annually.    Agency files will be updated within the next several weeks. ESD will monitor agency users’ of the site and send reminders to administrators that the account is scheduled for renewal/updating. 
Dave Russo, OMH, advised that he does not recall that they were contacted.  ESD will check and send information.

1. Regarding MWBE percentages, will an ad allow the ability to note that a procurement is exempt from MWBE goals?  
1. ESD suggested this information be left blank or you may enter “0”.  If no information is entered into this field, the MWBE percentage won’t appear. 

1. Often times ESD looks to agencies to provide information related to MWBE statistics; sometimes we are given very short notice.   Is this information now stored on this site? 
1. Reports are improving and we may add this as a list of enhancement opportunities, however the NYS Contract System is the mechanism for those reports. 

Q	Are there any charges for using this application?
1. No.  

Ms. Fisher advised that if we have suggestions or recommendations for improving the application, these are always welcome.  ESD has a five year contract with COGENT with a list of enhancements already identified.

Steve Cohen, ESD Deputy Commissioner recognized Nancy Fisher and the staff from COGENT for the many hours of work dedicated to this system upgrade.   This application will help streamline the process for businesses doing work with state.  Thank you all for putting this together.

1. Preferred Source Recommendations under OGS Standing Approval Authority 
Under the delegated authority provided by the Procurement Council for preferred source, OGS has approved five applications with values under $100,000.00 since the February 2013 meeting.  These applications equate to approximately .806 disabled FTE’s, equating to 5-7 jobs for disabled individuals, with a total dollar value of $144,609.  These include Paper Napkins - Luncheon White 1 ply; Cap Mounted Ear Muffs; Protective Ear Muffs; Hard Hat Bracket for CMT-26 Ear Muffs; and Baby Wipes for Sensitive Skin. 

1. Preferred Source Applications Requiring Procurement Council Approval
INCONTINENCE PRODUCTS
Carrie Laney, Executive Director, National Industries for the Blind (NIB) d/b/a NYS Preferred Source Program for Person who are Blind (NYSPSP) addressed the Council to highlight the application for inclusion of incontinence products to the preferred source program.   Also joining Ms. Laney were Amanda Elam, Tony Talerico, and Scott Lichorowic.


NIB advised that this offering is presented in the interest of providing meaningful employment to blind workers and is seeking approval of several new commodities to the list of offerings provided by NIB.   This application has 44 items; 42 of which are manufactured in the United States by Medline.  These commodities have a known past usage by NYS agencies and were until recently available on state contract.  Two items manufactured by a NYS based company were added in response to a specific request by one of NIB’s largest customers.  Staff will be engaged in packaging work and preparing the products for shipment to customers.  This application will allow for continued employment of 1 - 2 employees.  The pricing is competitive and frequently lower than market comparisons.   This request is being made as a direct result of customer requests who reached out and asked NIB to include these items.  Ms. Laney thanked OGS for approval of this application and permission to reach out to Council.  

Ms. Phillips brought the Council’s attention to the summary in the packet which outlined items reviewed in connection with the application.  OGS NYSPro determined that pricing for all products was within 15% of prevailing market rate as required under §162 of the State Finance Law and recommends approval as presented to add to the list of offerings of commodities by NIB.

Mr. Cohen advised the Council that ESD had provided a list of NYS manufacturers for NIB to partner with on this offering and encouraged the NIB to do so.   The NIB advised that two of these manufacturers are already part of this application.

Council members had several questions related to this application:
· What is the impact of adding products to the NIB line that are also provided by NYSID?  
· Members were referred to the information in their packets, which indicated that of the 44 items on the NIB list 17 are also offered by NYSID, and NIB prices are lower on all 17 items. 
It was recognized that some of these items may continue to be purchased in the community by group homes as part of their local purchasing programs for residents. OGS indicated that the addition of these products is not necessarily to provide competition but rather to provide additional opportunities.   It was also noted that purchases are justified on the agency level in accordance with an agency’s form, function, and utility.

· Please provide an explanation as to how the NIB has preferred status over NYSID. 
· Ms. Phillips stated that the statute sets the order of precedence which is, in order of priority: Department of Correctional Services’ Correctional Industries Program, the blind (NIB), then the disabled (NYSID). 

· A question was raised about multiple offers from the three Preferred Sources with cross competition and the Council’s role in determining price precedence. 
A    Ms. Phillips stated that this is not the function of the Procurement Council but rather to look to the statute for direction.  The legislature clearly made an indication of what entities would be given preference and in what order.  Historically, these groups are very respectful of each other; the trend is not for cut throat competition. Ms. Irvine advised that preferred source also has competition in other areas (glass cleaner, laundry bags);   this information is available on the OGS website.  The checklist found in the Preferred Source Offerings indicates which items overlap.

· A review of the chart shows that on some of the items benchmarked, NYSID is slightly less expensive.  Should there be an expectation that whoever gains precedence must at least match the price so agency costs don’t increase from one Preferred Source to another?
1. OGS does the analysis based on a number of categories and compares where that price is with respect to market price. Agencies continue to have the ability to apply the determining factors of form, function, and utility: where the product is comparable and the pricing is lower, an agency can choose the product at the lower price regardless of the order of purchasing preference.  Ms. Phillips thanked Ms. Hefner for raising the issue and indicated that the response is on record.

· The application submitted shows annual sales of $1 million; however the FTE is only at .81 for direct line labor?
· NIB indicated that the direct labor is a conservative estimate. 



A motion was made to not approve the application; no second was made, so the motion was not advanced.  

A motion was made to approve the application and seconded.  A formal vote was taken.  The majority approved.  Therefore the application was approved. The products will be added to the offering of NIB preferred source products.  

DIGITAL PRINTING
Ron Romano, President & CEO of the NYS Industries for the Disabled (NYSID) presented an application for Digital Printing, an additional service which will empower New Yorkers with disabilities and support New York State, aiding to close the employment gap of disabled workers in NYS.  Mr. Romano first provided a summary of the NYSID membership, employment results and the NYSID Annual Meeting in September.

The pplication was provided to members for review prior to the meeting.  OGS performed an analysis and price comparison and recommended approval of the application.  Mr. Romano stated that Digital Printing is an excellent complement to the array of services already offered by NYSID, including mail fulfillment, scanning, photocopying, and reproduction services.   It is because of a change in the printing law which occurred a year ago that NYSID is able to offer digital printing as a service. This is an area of opportunity where NYSID has the capability and experience to provide jobs.  It is anticipated individuals working on digital printing contracts will earn an average of $10.50 hour.  Market research shows the annual volume among NYS agencies to be about $8 million.  Historically NYSID strives to obtain about 15% market penetration, which would result in about $1.2 million in volume.  Using the concept that this offering will result in employing one full-time worker for every $100,000.00 spent, approval of this service will create 10–12 new full time jobs for persons with disabilities across New York State (NYS).  

NYSID cited a study by OSC which concludes that in-house printing and reproductive services currently offered are not cost effective and that a large portion of these services are provided by out of state providers.  NYSID plans to partner with five NYS companies, one of our partners is a certified MWBE firm in the capital region.  We have provided a list of customers that our members have partnered with in the past; OGS analysis shows our pricing is equal to or lower than pricing of public and private entities and within 15% of market pricing.  A portion of future work will require OGS price approval.   Over the past 20 years four new preferred source service offerings for NYSID have been approved, the most recent in 2006.  In 2012 these four new categories have added over 240 FTE’s for persons with disabilities.   Expanding services available through NYSID is critical for empowering disabled workers in NYS and NYSID requested the Council’s approval.  

Mr. Cohen, ESD, congratulated NYSID on work done over the years and advised that ESD supports their mission and has approved dozens of preferred source offerings. ESD reviews contract applications to assess whether there is significant impact on a substantial number of NYS businesses, and recommends denial of this application. Mr. Cohen said that although the time for review of this application was brief, ESD received a number of comments from NYS printers and printer associations expressing concern over the impact of this application on the printing industry in NYS.  

Mr. Cohen advised that Digital Printing is an extremely large market with many NYS businesses participating.  The use of offset printing is decreasing and digital printing is now the fastest growing segment of the printing industry.   NYSID estimates the NYS agency demand to be about $8 million.  This could be understated and grow considerably over time given changes and trends in the industry.  There are literally thousands of printing firms in NYS; Mr. Cohen cited 2,548 firms, 268 of which are certified MWBE’s.  Given the priority and other policy goals within the state of promoting procurement to small, minority, and women-owned business enterprises this application could have significant impact on a large number of firms.

Although there was limited time to respond to the public posting, ESD did hear from a number of firms.  The response has been overwhelmingly negative.  The Printing Industry Alliance is opposed as this would give an unfair competitive advantage to a preferred source and the impact this would have on NYS businesses.   Individual printers have complained as this segment of the industry is a rapidly growing portion of revenue and activity among businesses, approval of this contract could result in decreased activities and lead to layoffs.   The machines required to produce these documents are expensive; many NYS companies have already invested in this equipment and are concerned about its impact and the loss of printing opportunities.  Custom Printers of Guilderland, NY is here today.  This company is a Certified Women Owned Business Enterprise with half of their revenues coming from NYS agencies; they are doing digital printing more and more with a pending contract valued at close to $1 million which would be impacted by this offering.  

Printers and Printer Associations noted other details of the application, including the technical expertise needed to operate the machines.  Benchmarking against Fed Ex or Kinko is not appropriate given the premiums charged by these providers; most individual or specialty printers would be significantly lower.  OGS did note the difficulty of benchmarking as a result of the lack of pricing information available and the unwillingness of the industry to share this information.

In summary despite ESD’s overall support of the preferred source program,  in this instance, considering the growth of this industry, the rapidly growing market for digital printing, the relatively large number of printing firms that are small, women, and minority-owned businesses and the trend  to move from offset to digital printing, the growing market and growing demands and the increase in NYS agencies for these services as well as the prospect of additional growth and OGS’ lack of ability to identify benchmarking opportunities, ESD recommends disapproval.

Charlotte Breeyear,  Director – Bureau of Contracts  of the Office of the State Comptroller (OSC) questioned NYSID’s use of an outdated OSC study done in 1995, as a follow-up to a 1985 audit.  Ms. Breeyear questioned how any conclusions made using data cited in a prior millennium could be valid now. She noted that OSC is not recommending outsourcing of agency printing and that OSC has not done any recent analysis of the printing industry with respect to NYSID’s claim.  

· OSC asked OGS and NYSID whether any data from this outdated report was considered in the analyses.  OSC noted that when something so old and outdated is quoted, it puts in question other numbers used in the analysis.  
· OGS responded that we did not use the study as part of our analysis because we could not find it.   OGS reported that this information was simply reported as provided by NYSID.    NYSID responded that they did not use any data from the report but that they simply used the quote in their application.

· Did OGS or NYSID take into consideration the recent trend to consolidate printing efforts in-house and the impact on this effort? 
· OGS is aware of the consolidation study and if printing becomes an in-house operation and an agency wishes to source their printing to the in-house printer, this opportunity would not impact the NYSID application.   

· OGS concluded in the review memo that “where appropriate, all equipment purchased to complete a job task become the property of the state at the conclusion of a project.”  How much equipment would be purchased and what is considered the conclusion of a project?
· Each application would have industry partners, which are private partners, working in conjunction with another partner that provides the disabled workforce.  OGS is seeing applications that have significant purchase of equipment and wants to make sure that the equipment does not go to the private entity.   OGS wants to make sure if NYS pays for the purchase of the equipment that this equipment will become part of NYS inventory.   

Presently, NYSID does a detailed cost analysis of equipment purchased to complete jobs; this cost is amortized over time.  In most instances the volumes are smaller jobs that would not require the purchase of equipment.

In response to ESD comments, Mr. Romano stated that NYSID provided the application originally to the Council in 2011 and most recently for the April meeting.  Unfortunately, NYSID first learned about ESD’s concerns here.  NYSID stated that they traditionally only impact 10-15 percent of the market on service applications. 

Mr. Cohen appreciates NYSID’s position, but noted that it is ESD’s responsibility to look at the market and see how many firms are participating and what impact an application could have on those firms if the agencies are required to go to the preferred source first.  The response from the industry and individual printing companies has been that this application would impact them and many, including general printing companies, have contracts that could be impacted if this application were approved.  In this instance there are many NYS printing firms that this offering could have an impact upon and this service is potentially millions of dollar worth of activity.  In this instance ESD strongly recommends denial of the application.



Jim Bays, First Deputy Commissioner – NYS Agriculture & Markets (Ag & Mkts), stated that it seems the analysis is incomplete.  He said that while I understand and appreciate the thrust of the issue, we should table this item for now to do some further research particularly on the agency side.   We reference the Department of Education but this is not a complete analysis.  We also have the consolidation effort that’s happening that may have some impact.  My suggestion is to table this item.  Mr. Bays made a formal motion to table this item.  The motion was not moved forward; discussion continued.

·  OGS will engage in further review. OGS will partner with NYSID in this review process.  A concern that OGS identified a limit on resources in reviewing individual NYSID applications, as well as doing an additional review of this application. What type of impact will this [service] be on other applications in terms of time delays?  
· OGS acknowledged a lack of resources and a backlog in application review.

· We talked about companies outside of New York.   A quick look at the MWBE directory shows that there are 34 companies with 26 in NYS.  We would just encourage you to reach out to them to partner with NYSID on this initiative. We are sure there are other opportunities.
1. The profiles used by these companies may be different and limited to digital printing only, thus resulting in the difference in numbers provided by SUNY vs. those provided by ESD.  Globally there are 268 companies listed, those specifically identified as only digital printing may be less but this does not mean that is the universe of digital printing companies.

The new website mentioned by Ms. Fisher may also provide more data as we go forward. 

1. Are we able to ask that we try to get more data on the impact this application will have on small, minority, and women business enterprises as we go forward?  We foster a variety of different goals but we want to be sure if we foster one we know what the impact will be on other goals.

1. There is a concern that the applications reviewed by OGS for approval may be delayed.  Will every digital printing job go to OGS for review and approval? What will the impact on other applications be?
· OGS is not sure this would be on a per job basis but it could be.  OGS is tasked with the job of reviewing all kinds of preferred source offerings.    Generally the review is done on a first come basis.  There may be some form, function and utility decisions that need to be made on the agency level, for printing jobs that have short deadlines.  When submitting the application you may inquire what the timeline for review may be and if you have an application that needs to be done right away you may request this be moved ahead of other applications.

· The application includes a memo from NYSID that lists the different firms they are working with and plan to work with and mentions that for every $100,000.00 spent this puts another FTE disabled person to work.  This seems loose, with no direct commitment that if a preferred source gets this work that a disabled person would actually be put to work.   Since print jobs often take just a few days to complete how does this get a preferred source person employed?   Also in completing further analysis can we put a box around this? It seems it could become infinite in size.  
· NYSID has an absolute commitment to employing persons with disabilities.  Every application that we complete has a value added labor statement; every contract has required ratios that we are required to validate.  We review contracts once completed to ensure required ratios are being met.  NYSID did try to limit this application to approval to printing.   Digital printing is akin almost to photocopying; in the past we have been approved for photocopying.  NYSID wasn’t allowed to add digital printing before this because of the law that existed for 80 years; this law has been removed.  This is not actually a new type of service for NYSID but an extension of what they have been doing.   This is a skill that is learnable. The only way to employ more disabled people is to get additional services approved; NYSID has not had a new service approved since 2006. 

· When NYSID partners with entities, does OGS analyze the number of people they employ to validate that they have employed at least 50% to75% disabled.  Is that information shared with agencies?  
· NYSID shares this with OGS in our application; they are not sure if the customer gets this information but are happy to share.    

Noreen VanDoren, Associate Attorney, OGS Legal Services advised that NYSID is talking about audits done after the fact, and the audit information relative to ratios of disabled to non-disabled is not shared with OGS after the fact.  The value added clause is what is anticipated to be done in the future.  The audit information is what OMH is asking about.  Direct audit information does not get submitted to OGS.  

A Motion to table the item was made with a request that OGS continue to engage in a more extensive review of application.  The motion was seconded and carried by the voting members. OGS will continue to review the application and get back to the Council with additional information. 

Mr. Romano asked if this application can be scheduled for the next meeting in November.   Ms. Irvine said that OGS will try to make additional information available by November but there is no guarantee.   

1. Open Council Discussion
Michael Hurt, Director, Division of Industries, DOCCS asked if the Council will have an opportunity to review the E-Procurement system for which  OGS is currently issuing RFI’s and RFP’s.  Ms. Phillips advised that this item can certainly be added to the agenda for next meeting.

Ms. Phillips advised that Governor Andrew M. Cuomo has announced that Sergio Paneque will be joining OGS as the NYSPro Chief Procurement Officer (CPO).   He is moving from the New York City Department of Citywide Administrative Services and brings a wealth of experience to the new job.  OGS looks forward to his move. 

There being no additional questions a motion was made to adjourn the meeting; seconded and approved.   The meeting adjourned at12:50 p.m.
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