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GENERAL 

 
1. ETHICS COMPLIANCE  All Bidders/Contractors and their 
employees must comply with the requirements of Sections 73 and 
74 of the Public Officers Law, other State codes, rules, 
regulations and executive orders establishing ethical standards 
for the conduct of business with New York State.  In signing the 
Bid, Bidder certifies full compliance with those provisions for any 
present or future dealings, transactions, sales, contracts, 
services, offers, relationships, etc., involving New York State 
and/or its employees.  Failure to comply with those provisions 
may result in disqualification from the Bidding process, 
termination of contract, and/or other civil or criminal proceedings 
as required by law. 
 
2. DEFINITIONS  Terms used herein shall have the following 
meanings: 
 
a.    AGENCY OR AGENCIES  The State of New York, acting by 
or through one or more departments, boards, commissions, 
offices or institutions of the State of New York. 
  
b.  AUTHORIZED USER(S)  Authorized User shall have the 
meaning set forth in New York State Finance Law section 
163(1)(k) and includes, but is not limited to, New York State 
agencies, political subdivisions, local governments, public 
authorities, public school and fire districts, public and nonprofit 
libraries, and certain other nonpublic/nonprofit organizations.  
 
c.    COMMISSIONER  Commissioner of OGS, or in the case of 
Bid Specifications issued by an Authorized User, the head of such 
Authorized User or his or her authorized representative. 
 
d.    CONTRACT  The writing(s) which contain the agreement of 
the Commissioner and the bidder/Contractor setting forth the total 
legal obligation between the parties as determined by applicable 
rules of law, and which most typically include the following 
classifications of public procurements: 
 
 

1. Centralized Contracts Single or multiple award 
Contracts where the specifications for a Product or 
general scope of work are described and defined by the 
Office of General Services to meet the needs of 
Authorized Users.  Centralized Contracts may be 
awarded through multiple awards or through adoption of 
another jurisdiction’s contract or on a sole source, single 
source, emergency or competitive basis.  Once 
established, procurements may be made from the 
selected Contractor(s) without further competition or 
Mini-Bid unless otherwise required by the Bid 
Specifications or Contract Award Notification. 

 
2. Back-Drop Contracts Multiple award Centralized 

Contracts where the Office of General Services defines 
the specifications for a Product or general scope of work 
to meet the needs of Authorized Users.  Bids may be 
submitted either at a date and time certain or may be 
accepted on a continuous or periodic recruitment basis, 
as set forth in the Bid Specifications.  Selection of a 
Contractor(s) from among Back-Drop contract holders 
for an actual Product, project or particular scope of work 
may subsequently be made on a single or sole source 

basis, or on the basis of a Mini-Bid among qualified 
Back-Drop contract holders, or such other method as set 
forth in the Bid Document. 

 
3. RESERVED  

 
e     CONTRACT AWARD NOTIFICATION  An announcement to 
Authorized Users that a Contract has been established. 
 
f.     CONTRACTOR  Any successful Bidder(s) to whom a 
Contract has been awarded by the Commissioner. 
 
g.    DOCUMENTATION  The complete set of manuals (e.g., user, 
installation, instruction or diagnostic manuals) in either hard or 
electronic copy, which are necessary to enable an Authorized 
User to properly test, install, operate and enjoy full use of the 
Product. 
 
h.    EMERGENCY  An urgent and unexpected requirement 
where health and public safety or the conservation of public 
resources is at risk. 
 
i.    ENTERPRISE  The total business operations in the United 
States of Authorized User(s) without regard to geographic 
location where such operations are performed or the entity 
actually performing such operations on behalf of Authorized 
User(s). 
 
j.     ENTERPRISE LICENSE  A license grant of unlimited rights 
to deploy, access, use and execute Product anywhere within the 
Enterprise up to the maximum capacity stated on the Purchase 
Order or in the Contract. 
 
k.    ERROR CORRECTIONS  Machine executable software code 
furnished by Contractor which corrects the Product so as to 
conform to the applicable warranties, performance standards 
and/or obligations of the Contractor. 
 
l.    GROUP  A classification of Product, services or technology 
which is designated by OGS. 
 
m.   RESERVED  
 
n.    LICENSED SOFTWARE  Software transferred upon the 
terms and conditions set forth in the Contract.  “Licensed 
Software” includes error corrections, upgrades, enhancements or 
new releases, and any deliverables due under a maintenance or 
service contract (e.g., patches, fixes, PTFs, programs, code or 
data conversion, or custom programming). 
 
o.    LICENSEE(S)  One or more Authorized Users who acquire 
Product from Contractor by issuing a Purchase Order in 
accordance with the terms and conditions of the Contract; 
provided that, for purposes of compliance with an individual 
license, the term “Licensee(s)” shall be deemed to refer 
separately to the individual Authorized User(s) who took receipt 
of and who is executing the Product, and who shall be solely 
responsible for performance and liabilities incurred.  In the case 
of acquisitions by State Agencies, the Licensee shall be the State 
of New York. 
 
p.    LICENSE EFFECTIVE DATE  The date Product is delivered 
to an Authorized User.  Where a License involves Licensee’s right 
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to copy a previously licensed and delivered Master Copy of a 
Program, the license effective date for additional copies shall be 
deemed to be the date on which the Purchase Order is executed. 
 
q.   LICENSOR  A Contractor who transfers rights in proprietary 
Product to Authorized Users in accordance with the rights and 
obligations specified in the Contract. 
 
r.  NEW PRODUCT RELEASES (Product Revisions)  Any 
commercially released revisions to the licensed version of a 
Product as may be generally offered and available to Authorized 
Users.  New releases involve a substantial revision of 
functionality from a previously released version of the Product. 
 
s.     OGS  The New York State Office of General Services. 
 
t.    PRODUCT  A Deliverable authorized under any Authorized 
User Agreement under this Contract.  . 
 
u.   PROPRIETARY  Protected by secrecy, patent, copyright or 
trademark against commercial competition. 
 
v.   PURCHASE ORDER  The Authorized User’s fiscal form or 
format that is used when making a purchase (e.g., formal written 
Purchase Order, Procurement Card, electronic Purchase Order, 
or other authorized instrument). 
 
w.   REQUEST FOR PROPOSALS (RFP)   
 
x.   REQUEST FOR QUOTATION (Mini-Bid)  A type of Bid 
Document that will be used under this Contract where factors in 
addition to cost are considered and weighted in evaluating the 
mini-bid and the award is made based on “best value” as defined 
by the State Finance Law, to the responsive and responsible 
Bidder(s).  . 
 
y.    RESPONSIBLE BIDDER  A Bidder that is determined to 
have financial and organizational capacity, legal authority, 
satisfactory previous performance, skill, judgment and integrity, 
and that is found to be competent, reliable and experienced, as 
determined by the Commissioner.  For purposes of being deemed 
responsible, a Bidder must also be determined to be in 
compliance with Sections 139-j and 139-k of the State Finance 
Law relative to restrictions on contacts during the procurement 
process and disclosure of contacts and prior findings of non-
responsibility under these statutes. 
 
z.    RESPONSIVE BIDDER  A Bidder meeting the specifications 
or requirements prescribed in the Bid Document or solicitation, as 
determined by the OGS Commissioner. 
 
aa.     RESERVED  
 
bb.  SITE  The location (street address) where Product will be 
executed or services delivered. 
 
cc.   RESERVED  
 
dd.   SOURCE CODE  The programming statements or 
instructions written and expressed in any language 
understandable by a human being skilled in the art which are 
translated by a language compiler to produce executable 
machine Object Code. 

 
ee.    STATE  State of New York. 
 
ff.   SUBCONTRACTOR  Any individual or other legal entity 
(including but not limited to sole proprietor, partnership, limited 
liability company, firm or corporation) who has entered into a 
contract, express or implied, for the performance of a portion of a 
Contract with a Contractor. 
 
gg.    TERMS OF LICENSE  The terms and conditions set forth 
in the Contract that are in effect and applicable to a Purchase 
Order at the time of order placement. 
 
hh.    VIRUS  Any computer code, whether or not written or 
conceived by Contractor, that disrupts, disables, harms, or 
otherwise impedes in any manner the operation of the Product, 
or any other associated software, firmware, hardware, or 
computer system (such as local area or wide-area networks), 
including aesthetic disruptions or distortions, but does not include 
security keys or other such devices installed by Product 
manufacturer. 
 

BID SUBMISSION 
 
3. INTERNATIONAL BIDDING  All offers (tenders), and all 
information and Product required by the solicitation or provided 
as explanation thereof, shall be submitted in English.  All prices 
shall be expressed, and all payments shall be made, in United 
States Dollars ($US).  Any offers (tenders) submitted which do 
not meet the above criteria will be rejected. 
 
4. RESERVED  
 
5. RESERVED  
 
6. RESERVED  
 
7. BID CONTENTS  Bids must be complete and legible.  All 
Bids must be signed.  All information required by the Bid 
Specifications must be supplied by the Bidder on the forms or in 
the format specified.  No alteration, erasure or addition is to be 
made to the Bid Documents.  Changes may be ignored by the 
Commissioner or may be grounds for rejection of the Bid.  
Changes, corrections and/or use of white-out in the Bid or 
Bidder’s response portion of the Bid Document must be initialed 
by an authorized representative of the Bidder.  Bidders are 
cautioned to verify their Bids before submission, as amendments 
to Bids or requests for withdrawal of Bids received by the 
Commissioner after the time specified for the Bid opening may 
not be considered. 
 
8. EXTRANEOUS TERMS  Bids must conform to the terms set 
forth in the Solicitation, as extraneous terms or material 
deviations (including additional, inconsistent, conflicting or 
alternative terms) may render the Bid non-responsive and may 
result in rejection of the Bid. 
 
Extraneous term(s) submitted on standard, pre-printed forms 
(including but not limited to:  product literature, order forms, 
license agreements, contracts or other documents) that are 
attached or referenced with submissions shall not be considered 
part of the Bid or resulting Contract, but shall be deemed included 
for informational or promotional purposes only. 
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Only those extraneous terms that met all the requirements of the 
Solicitation section 2.2 and Attachment 4 may be considered as 
having been submitted for consideration by OGS.  
 
No extraneous term(s), whether or not deemed “material,” shall 
be incorporated into a Contract unless submitted in accordance 
with the above and the Commissioner or her designee expressly 
accepts each such term(s) in writing.  Acceptance and/or 
processing of the Bid shall not constitute such written acceptance 
of Extraneous Term(s). 
 
9. CONFIDENTIAL/TRADE SECRET MATERIALS 
a. Confidential, trade secret or proprietary materials as 
defined by the laws of the State of New York must be clearly 
marked and identified as such upon submission by the Bidder.  
Marking the Bid as “confidential” or “proprietary” on its face or in 
the document header or footer shall not be considered by the 
Commissioner or Authorized User to be sufficient without 
specific justification as to why disclosure of particular 
information in the Bid would cause substantial injury to the 
competitive position of the Bidder.  An entity intending to seek 
an exemption from disclosure of these materials under the 
Freedom of Information Law must request the exemption in 
writing, setting forth the reasons for the claimed exemption.  The 
State’s receipt/acceptance of the claimed materials does not 
constitute a determination on the exemption request, which 
determination will be made in accordance with statutory 
procedures.  Properly identified information that has been 
designated confidential, trade secret, or proprietary by the 
Bidder will not be disclosed except as may be required by the 
Freedom of Information Law or other applicable State and 
federal laws. 

b. As used in this Section, “Disclosing Party” means the State 
or an Authorized User when disclosing its Confidential 
Information (defined below) to the Contractor, or the Contractor 
when disclosing its Confidential Information to the State or an 
Authorized User, and “Receiving Party” means the State or an 
Authorized User when receiving disclosure of Confidential 
Information from the Contractor, or the Contractor when 
receiving disclosure of Confidential Information from the State or 
an Authorized User. “Confidential Information” means all 
confidential information disclosed by a party (the “Disclosing 
Party”) to the other party (the “Receiving Party”) after the 
effective date of this Contract including, without limitation, 
information relating to the Disclosing Party’s operations, 
processes, plans or intentions, know-how, design rights, trade 
secrets or business affairs. Confidential Information shall be 
clearly marked as “confidential,” “proprietary,” “restricted” or 
some similar designation. Except as provided in this Contract, 
the Receiving Party further agrees that any Confidential 
Information obtained by the Receiving Party from the Disclosing 
Party, its agents, affiliates, subcontractors, officers, or 
employees in the course of performing its obligations, including 
without limitation, security procedures, business operations 
information, or commercial proprietary information in the 
possession of the Disclosing Party hereunder, will not be 
divulged to any third parties.  

c. The Receiving Party:  

(i). may not use any Confidential Information for any 
purpose other than in accordance with, and in the 
performance of, its obligations under this Contract;  

(ii). may not disclose any Confidential Information to any 
person except with the prior written consent of the 
Disclosing Party or in accordance with this section  ; and  

(iii). shall make every reasonable effort to prevent the use 
or disclosure, other than as expressly permitted herein, of 
Confidential Information.  

d. The Receiving Party may disclose information which would 
otherwise be Confidential Information if and to the extent that: 

(i). it is required by law (such as the New York State 
Freedom of Information Law) or legal process; 

(ii). the information has come into the public domain, 
otherwise than through (a) a breach of this Clause by the 
Receiving Party, (b) a third party’s breach of any duty of 
confidentiality owed to the Disclosing Party of which the 
Receiving Party was aware, or (c) a violation of law; 

(iii). it was in the Receiving Party’s lawful possession prior 
to the disclosure and had not been obtained by the 
Receiving Party either directly or indirectly from the 
Disclosing Party; 

(iv). it is required by existing contractual obligations of 
which the Disclosing Party is aware; 

(v). it is independently developed by the Receiving Party 
without reliance on the Confidential Information; 

(vi). it is required by any securities exchange or regulatory 
or governmental body to which it is subject or by judicial 
process; 

(vii). it is otherwise obtained under the Freedom of 
Information Law or other applicable New York State laws or 
regulations; or 

(viii). the disclosure is to its professional advisers, auditors 
or banker; or to any of its directors, other officers, 
employees and sub-contractors (a “Recipient”) to the extent 
that disclosure is reasonably necessary for the purposes of 
this Contract. 

e. This warranty shall survive termination of this Contract.  
Contractor further agrees to take commercially reasonable steps 
as to its agents, affiliates, Subcontractors, officers, distributors, 
resellers or employees regarding the obligations arising under 
this clause to insure such confidentiality. 
 
10. RESERVED  
 
11. TAXES 
a. Unless otherwise specified in the Bid Specifications or 
Contract, the quoted Bid price includes all taxes applicable to the 
transaction. 
 
b. Purchases made by the State of New York and certain non-
State Authorized Users are exempt from New York State and 
local sales taxes and, with certain exceptions, federal excise 
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taxes.  To satisfy the requirements of the New York State Sales 
tax exemption, either the Purchase Order issued by a State 
Agency or the invoice forwarded to authorize payment for such 
purchases will be sufficient evidence that the sale by the 
Contractor was made to the State, an exempt organization under 
Section 1116 (a) (1) of the Tax Law.  Non-State Authorized Users 
must offer their own proof of exemption upon request.  No person, 
firm or corporation is, however, exempt from paying the State 
Truck Mileage and Unemployment Insurance or Federal Social 
Security taxes, which remain the sole responsibility of the 
Bidder/Contractor. 
 
c. Purchases by Authorized Users other than the State of New 
York may be subject to certain taxes which were not included in 
the Bid price, and in those instances the tax should be computed 
based on the Contract price and added to the invoice submitted 
to such entity for payment. 
 
12. EXPENSES PRIOR TO CONTRACT EXECUTION  The 
Commissioner and any Authorized User(s) are not liable for any 
costs incurred by a Vendor, Bidder or Contractor in the 
preparation and production of a Bid, Mini-Bid, cost proposal 
revision, or for any work performed prior to Contract execution. 
 
13. ADVERTISING RESULTS  The prior written approval of the 
Commissioner is required in order for results of the Bid to be used 
by the Contractor as part of any commercial advertising.  The 
Contractor shall also obtain the prior written approval of the 
Commissioner relative to the Bid or Contract for press or other 
media releases. 
 
14. RESERVED  
 
15. RESERVED  
 
16. PRODUCTS MANUFACTURED IN PUBLIC 
INSTITUTIONS  Bids offering Products that are provided, 
manufactured or produced in public institutions will be rejected. 
 
17. PRICING 
a. Unit Pricing  If required by the Bid Specifications, the Bidder 
should insert the price per unit specified and the price extensions 
in decimals, not to exceed four places for each item unless 
otherwise specified, in the Bid.  In the event of a discrepancy 
between the unit price and the extension, the unit price shall 
govern unless, in the sole judgment of the Commissioner, such 
unit pricing is obviously erroneous. 
 
b. Net Pricing  Unless otherwise required by the Bid 
Specifications, prices shall be net, including transportation, 
customs, tariff, delivery and other charges fully prepaid by the 
Contractor to the destination(s) indicated in the Bid 
Specifications, subject to the cash discount. 
 
c. “No Charge” Bid  When Bids are requested on a number of 
Products as a Group or Lot, a Bidder desiring to Bid “no charge” 
on a Product in the Group or Lot must clearly indicate such.  
Otherwise, such Bid may be considered incomplete and be 
rejected, in whole or in part, at the discretion of the 
Commissioner. 
 
d. Educational Pricing  All Products to be supplied for 
educational purposes that are subject to educational discounts 

shall be identified in the Bid and such discounts shall be made 
available to qualifying institutions. 
 
e. Third Party Financing  If Product acquisitions are financed 
through any third party financing, Contractor may be required as 
a condition of Contract Award to agree to the terms and 
conditions of a “Consent & Acknowledgment Agreement” in a 
form acceptable to the Commissioner. 
 
f. Best Pricing Offer  During the Contract term, if substantially 
the same or a smaller quantity of a Product is sold by the 
Contractor outside of this Contract upon the same or similar terms 
and conditions as that of this Contract at a lower price to a federal, 
state or local governmental entity, the price under this Contract, 
at the discretion of the Commissioner, shall be immediately 
reduced to the lower price. 
 
g.    Specific price decreases: 

(i) GSA Changes:  Where NYS Net Prices are based on 
an approved GSA Schedule, price decreases shall take 
effect automatically during the Contract term and apply to 
Purchase Orders submitted on or after the date the approved 
GSA Schedule pricing decreases during the Contract term; 
or 
 
(ii) Commercial Price List Reductions:  Where NYS Net 
Prices are based on a discount from Contractor’s list prices, 
price decreases shall take effect automatically during the 
Contract term and apply to Purchase Orders submitted on or 
after the date Contractor lowers its pricing to its customers 
generally or to similarly situated government customers 
during the Contract term; or 
 
(iii) Special Offers/Promotions Generally:  Where 
Contractor generally offers more advantageous special price 
promotions or special discount pricing to other customers 
during the Contract term for a similar quantity, and the 
maximum price or discount associated with such offer or 
promotion is better than the discount or Net Price otherwise 
available under this Contract, such better price or discount 
shall apply for similar quantity transactions under this 
Contract for the life of such general offer or promotion; and 
 
(iv) Special Offers/Promotions to Authorized Users:  
Contractor may offer Authorized Users, under either this 
Contract or any other Contracting vehicle, competitive 
pricing which is lower than the NYS Net Price set forth herein 
at any time during the Contract term and such lower pricing 
shall not be applied as a global price reduction under the 
Contract pursuant to the foregoing paragraph (iii). 

 
Unless otherwise specified in the Bid Specifications, Contractor 
may offer lower prices or better terms (see Modification of 
Contract Terms) on any specific Purchase Order(s) from any 
Authorized User without being in conflict with, or having any 
obligation to comply on a global basis with,  the terms of this 
clause. 
 
h. Cost Proposal Revisions  A Contractor may be solicited 
prior to contract award to propose the best possible offer for the 
Product or service being bid on, in accordance with State Finance 
Law § 163(9)(c).  A cost proposal revision must be a lower price 
than the initial price. 
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18. DRAWINGS 
a. Drawings Submitted With Bid  When the Bid Specifications 
require the Bidder to furnish drawings and/or plans, such 
drawings and/or plans shall conform to the mandates of the Bid 
Documents and shall, when approved by the Commissioner, be 
considered a part of the Bid and of any resulting Contract.  All 
symbols and other representations appearing on the drawings 
shall be considered a part of the drawing. 
 
b. Drawings Submitted During the Contract Term  Where 
required to develop, maintain and deliver diagrams or other 
technical schematics regarding the scope of work, Contractor shall 
do so on an ongoing basis at no additional charge, and must, as 
a condition of payment, update drawings and plans during the 
Contract term to reflect additions, alterations, and deletions.  
Such drawings and diagrams shall be delivered to the Authorized 
User’s representative. 
 
c. Accuracy of Drawings Submitted  All drawings shall be 
neat and professional in manner and shall be clearly labeled as 
to locations and type of Product, connections and components.  
Drawings and diagrams are to be in compliance with accepted 
drafting standards.  Acceptance or approval of such plans shall 
not relieve the Contractor from responsibility for design or other 
errors of any sort in the drawings or plans, or from its 
responsibility for performing as required, furnishing Product, 
services or installation, or carrying out any other requirements of 
the intended scope of work. 
 
19. SITE INSPECTION  Where a site inspection is required by 
the Bid Specifications or Project Definition, Bidder shall be 
required to inspect the site, including environmental or other 
conditions for pre-existing deficiencies that may affect the 
installed Product, equipment, or environment or services to be 
provided and, which may affect Bidder’s ability to properly deliver, 
install or otherwise provide the required Product.  All inquiries 
regarding such conditions shall be made in writing.  Bidder shall 
be deemed to have knowledge of any deficiencies or conditions 
which such inspection or inquiry might have disclosed.  Bidder 
must provide a detailed explanation with its Bid if additional work 
is required under this clause in order to properly complete the 
delivery and installation of the required Product or provide the 
requested service. 
 
20. PROCUREMENT CARD  The State has entered into an 
agreement for purchasing card services.  The Purchasing Card 
enables Authorized Users to make authorized purchases directly 
from a Contractor without processing Purchase Orders or 
Purchase Authorizations.  Purchasing Cards are issued to 
selected employees authorized to purchase for the Authorized 
User and having direct contact with Contractors.  Cardholders 
can make purchases directly from any Contractor that accepts 
the Purchasing Card. 
 
 The Contractor shall not process a transaction for payment 
through the credit card clearinghouse until the purchased 
Products have been shipped or services performed.  Unless the 
cardholder requests correction or replacement of a defective or 
faulty Product in accordance with other Contract requirements, 
the Contractor shall immediately credit a cardholder’s account for 
Products returned as defective or faulty. 
 

21. RESERVED  
 
 

BID EVALUATION 
 
22. BID EVALUATION  The Commissioner reserves the right to 
accept or reject any and all Bids, or separable portions of Bids, 
and waive technicalities, irregularities, and omissions if the 
Commissioner determines the best interests of the State will be 
served.  The Commissioner, in his/her sole discretion, may 
accept or reject illegible, incomplete or vague Bids and his/her 
decision shall be final.  A conditional or revocable Bid which 
clearly communicates the terms or limitations of acceptance may 
be considered, and Contract award may be made in compliance 
with the Bidder’s conditional or revocable terms in the Bid. 
 
23.  RESERVED  
 
24. RESERVED  
 
25. RESERVED    

TERMS & CONDITIONS 
 
26. RESERVED  
 
27. PARTICIPATION IN CENTRALIZED CONTRACTS   
a. Agencies  All State Agencies may utilize and purchase 
under any Centralized Contract let by the Commissioner, unless 
the Bid Documents limit purchases to specific State Agencies. 
 
b. Non-State Agency Authorized Users  Authorized Users 
other than State Agencies are permitted to make purchases 
through  Centralized Contracts where permitted by law, the 
Contract or the Commissioner. 
 
c. Voluntary Extension  Purchase Orders issued against a  
Centralized Contract by any Authorized User not provided for in 
the Bid Specifications shall be honored by the Contractor at its 
discretion and only with the approval of the OGS Commissioner 
and any other approvals required by law.  Contractors are 
encouraged to voluntarily extend service Contracts to those 
additional entities authorized to utilize commodity Contracts 
under Section 163(3)(a)(iv) of the State Finance Law. 
 
d. Responsibility for Performance  Participation in  
Centralized Contracts by Authorized Users is permitted upon the 
following conditions: (i) the responsibility with regard to 
performance of any contractual obligation, covenant, condition or 
term thereunder by any Authorized User other than State 
Agencies shall be borne and is expressly assumed by such 
Authorized User and not by the State; (ii) a breach of the Contract 
by any particular Authorized User shall neither constitute nor be 
deemed a breach of the Contract as a whole which shall remain 
in full force and effect, and shall not affect the validity of the 
Contract nor the obligations of the Contractor thereunder 
respecting non-breaching Authorized Users, whether State or 
otherwise; (iii) for a breach by an Authorized User other than a 
State Agency, the State specifically and expressly disclaims any 
and all liability for such breach; and (iv) each non-State Agency 
Authorized User and Contractor guarantees to save the State, its 
officers, agents and employees harmless from any liability that 
may be or is imposed by the non-State Agency Authorized User’s 
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or Contractor’s failure to perform in accordance with its 
obligations under the Contract. 
 
e. Contract Migration  Authorized Users holding individual 
Contracts with a Contractor at the time that Contractor is awarded 
a Centralized Contract for the same Products or services shall be 
permitted to migrate to that Centralized Contract effective with its 
commencement date.  Such migration shall not operate to 
diminish, alter or eliminate any right that the Authorized User 
otherwise had under the terms and conditions of their individual 
Contract. 
 
28. MODIFICATION OF CONTRACT TERMS  The terms and 
conditions set forth in the Contract shall govern all transactions 
by Authorized User(s) under this Contract.  The Contract may be 
modified or amended only upon mutual written agreement of the 
Commissioner and Contractor. 
 
Notwithstanding the foregoing, the Contractor may offer an 
Authorized User for a particular mini-bid procurement: (1) better 
and more advantageous pricing; (2) better and more 
advantageous payment terms; or (3) better and more 
advantageous delivery terms, and the Authorized User may 
accept such terms without OGS approval. If the Authorized User 
accepts such terms, the Authorized User shall furnish a copy of 
such terms to OGS for informational purposes at the time of 
issuance of the Authorized User’s tentative award notification. 
 
Other than where such terms related to pricing, payment or 
delivery are more advantageous for the Authorized User(s) than 
those set forth in the Contract, no alteration or modification of the 
terms of the Contract, including substitution of Product, shall be 
valid or binding against Authorized User(s).  No such alteration or 
modification shall be made by unilaterally affixing such terms to 
Product upon delivery (including, but not limited to, attachment or 
inclusion of standard pre-printed order forms, product literature, 
“shrink wrap” terms accompanying software upon delivery, or 
other documents) or by incorporating such terms onto order 
forms, purchase orders or other documents forwarded by the 
Contractor for payment, notwithstanding Authorized User’s 
subsequent acceptance of Product, or that Authorized User has 
subsequently processed such document for approval or payment. 
 
29. SCOPE CHANGES  The Commissioner reserves the right to 
require, by written order, changes to the scope of the Contract, 
by altering, adding to or deducting from the Bid Specifications, 
such changes to be within the general scope of the Contract.  If 
any such change causes an increase or decrease in the cost of, 
or the time required for, performance of any part of the work under 
the Contract, whether or not changed by the order, the 
Commissioner shall, upon notice from Contractor as hereafter 
stated, make an equitable adjustment in the Contract price, the 
delivery schedule or both and shall modify the Contract.  The 
Contractor must assert its right to an adjustment under this clause 
within thirty days from the date of receipt of the written order.  
However, if the Commissioner decides that the facts justify it, the 
Commissioner may provide an adjustment without receipt of a 
proposal.  Failure to agree to any adjustment shall be a dispute 
under the Disputes clause, provided, however, that nothing in this 
clause shall excuse the Contractor from proceeding with the 
Contract as changed.  
 

30. ESTIMATED / SPECIFIC QUANTITY CONTRACTS  
Estimated quantity contracts, also referred to as indefinite 
delivery / indefinite quantity contracts, are expressly agreed and 
understood to be made for only the quantities, if any, actually 
ordered during the Contract term.  No guarantee of any quantity 
is implied or given.   
 
With respect to any specific quantity stated in the contract, the 
Commissioner reserves the right after award to order up to 20% 
more or less (rounded to the next highest whole number) than the 
specific quantities called for in the Contract.  Notwithstanding the 
foregoing, the Commissioner may purchase greater or lesser 
percentages of Contract quantities should the Commissioner and 
Contractor so agree.  Such agreement may include an equitable 
price adjustment. 
 
31. EMERGENCY CONTRACTS  In the event that a disaster 
emergency is declared by Executive Order under Section 28 of 
Article 2-B of the Executive Law, or the Commissioner determines 
pursuant to his/her authority under Section 163(10)(b) of the 
State Finance Law that an emergency exists requiring the prompt 
and immediate delivery of Product, the Commissioner reserves 
the right to obtain such Product from any source, including but 
not limited to this Contract(s), as the Commissioner in his/her sole 
discretion determines will meet the needs of such emergency.  
Contractor shall not be entitled to any claim or lost profits for 
Product procured from other sources pursuant to this clause.  The 
reasons underlying the finding that an emergency exists shall be 
included in the procurement record. 
 
32. PURCHASE ORDERS  Unless otherwise authorized in 
writing by the Commissioner, no Product is to be delivered or 
furnished by Contractor until transmittal of an official Purchase 
Order from the Authorized User.  Unless terminated or cancelled 
pursuant to the authority vested in the Commissioner, Purchase 
Orders shall be effective and binding upon the Contractor when 
placed in the mail or electronically transmitted prior to the 
termination of the Contract period, addressed to the Contractor at 
the address for receipt of orders set forth in the Contract or in the 
Contract Award Notification. 
 
All Purchase Orders issued pursuant to Contracts let by the 
Commissioner must bear the appropriate Contract number and, 
if necessary, required State approvals.  As deemed necessary, 
the Authorized User may confirm pricing and other Product 
information with the Contractor prior to placement of the 
Purchase Order.  The State reserves the right to require any other 
information from the Contractor which the State deems necessary 
in order to complete any Purchase Order placed under the 
Contract.  Unless otherwise specified, all Purchase Orders 
against Centralized Contracts will be placed by Authorized Users 
directly with the Contractor and any discrepancy between the 
terms stated on the Contractor’s order form, confirmation or 
acknowledgment, and the Contract terms shall be resolved in 
favor of the terms most favorable to the Authorized User.  Should 
an Authorized User add written terms and conditions to the 
Purchase Order that conflict with the terms and conditions of the 
Contract, the Contractor has the option of rejecting the Purchase 
Order within five business days of its receipt but shall first attempt 
to negotiate the additional written terms and conditions in good 
faith with the Authorized User, or fulfill the Purchase Order.  
Notwithstanding the above, the Authorized User reserves the 
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right to dispute any discrepancies arising from the presentation of 
additional terms and conditions with the Contractor. 
 
 
33. PRODUCT DELIVERY  Delivery must be made as ordered 
to the address specified on the Purchase Order and in 
accordance with the terms of the Contract. Delivery shall be made 
within thirty calendar days after receipt of a Purchase Order by 
the Contractor, unless otherwise agreed to by the Authorized 
User and the Contractor.  The decision of the Commissioner as 
to compliance with delivery terms shall be final.  The burden of 
proof for delay in receipt of a Purchase Order shall rest with the 
Contractor.  In all instances of a potential or actual delay in 
delivery, the Contractor shall immediately notify the 
Commissioner and the Authorized User, and confirm in writing 
the explanation of the delay, and take appropriate action to avoid 
any subsequent late deliveries.  Any extension of time for delivery 
must be requested in writing by the Contractor and approved in 
writing by the Authorized User.  Failure to meet such delivery time 
schedule may be grounds for cancellation of the order or, in the 
Commissioner’s discretion, the Contract. 
 
34. WEEKEND AND HOLIDAY DELIVERIES  Unless otherwise 
specified in the Bid Specifications or by an Authorized User, 
deliveries will be scheduled for ordinary business hours, Monday 
through Friday (excluding legal holidays observed by the State of 
New York).  Deliveries may be scheduled by mutual agreement 
for Saturdays, Sundays or legal holidays observed by the State 
of New York where the Product is for daily consumption, an 
emergency exists, the delivery is a replacement, delivery is late, 
or other reasonable circumstance in which event the convenience 
of the Authorized User shall govern. 
 
35. RESERVED  
 
36. RESERVED  
 
37. RESERVED  
 
38. RESERVED  
 
39. RESERVED  
 
40. RESERVED   
 
41. RESERVED  
 
42. EMPLOYEES, SUBCONTRACTORS & AGENTS  All 
employees, Subcontractors or agents performing work under the 
Contract at the Authorized User’s site must be trained staff or 
technicians who meet or exceed the professional, technical and 
training qualifications set forth in the Bid Specifications or the Bid 
Documents, whichever is more restrictive, and must comply with all 
security and administrative requirements of the Authorized User.  
The Commissioner reserves the right to conduct a security 
background check or otherwise approve any employee, 
Subcontractor or agent furnished by Contractor and to refuse 
access to or require replacement of any personnel for cause based 
on professional, technical or training qualifications, quality of work 
or change in security status or non-compliance with Authorized 
User’s security or other requirements.  Such approval shall not 
relieve the Contractor of the obligation to perform all work in 
compliance with the Contract terms.  The Commissioner reserves 

the right to reject and/or bar from any facility for cause any 
employee, Subcontractor, or agents of the Contractor. 
 
43. ASSIGNMENT  The Contractor shall not assign, transfer, 
convey, sublet, or otherwise dispose of the contract or its right, 
title or interest therein, or its power to execute such contract to 
any other person, company, firm or corporation in performance of 
the contract without the prior written consent of the Commissioner 
or Authorized User (as applicable); provided, however, 
notwithstanding anything in Section 138 of the State Finance Law 
to the contrary, any approval required thereunder shall not be 
unreasonably withheld, conditioned, delayed or denied. 
Notwithstanding the foregoing, the State shall not hinder, prevent 
or affect assignment of money by a Contractor for the benefit of 
its creditors.  Prior to a consent to assignment of monies 
becoming effective, the Contractor shall file a written notice of 
such monies assignment(s) with the Comptroller.  Prior to a 
consent to assignment of a Contract, or portion thereof, becoming 
effective, the Contractor shall submit the request for assignment 
to the Commissioner and seek written agreement from the 
Commissioner which will be filed with the Comptroller. 
Commissioner shall use reasonable efforts to promptly respond 
to any request by Contractor for an assignment, provided that 
Contractor supplies sufficient information about the party to whom 
the Contractor proposes to assign the contract. 
 
Upon notice to the Contractor, the Contract may be assigned 
without the consent of the Contractor to another State Agency or 
subdivision of the State pursuant to a governmental 
reorganization or assignment of functions under which the 
functions are transferred to a successor Agency or to another 
Agency that assumes OGS responsibilities for the Contract. 
 
44. SUBCONTRACTORS AND SUPPLIERS  The 
Commissioner reserves the right to reject any proposed 
Subcontractor or supplier for bona fide business reasons, 
including, but not limited to: the company failed to solicit New 
York State certified minority- and women-owned business 
enterprises as required in prior OGS Centralized Contracts; the 
fact that such Subcontractor or supplier is on the New York State 
Department of Labor’s list of companies with which New York 
State cannot do business; the Commissioner’s determination that 
the company is not qualified or is not responsible; or the fact that 
the company has previously provided unsatisfactory work or 
services. 
  
45. PERFORMANCE / BID BOND  The Commissioner reserves 
the right to require a Bidder or Contractor to furnish, without 
additional cost, a performance, payment or Bid bond, negotiable 
irrevocable letter of credit, or other form of security for the faithful 
performance of the Contract.  Where required, such bond or other 
security shall be in the form prescribed by the Commissioner. 
 
46. SUSPENSION OF WORK  The Commissioner, in his/her 
sole discretion, reserves the right to suspend any or all activities 
under this Contract, at any time, in the best interests of the 
Authorized User.  In the event of such suspension, the Contractor 
will be given a formal written notice outlining the particulars of 
such suspension.  Examples of the reason for such suspension 
include, but are not limited to, a budget freeze or reduction in 
State spending, declaration of emergency, contract compliance 
issues or other circumstances.  Upon issuance of such notice, the 
Contractor is not to accept any Purchase Orders, and shall 
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comply with the suspension order.  Activity may resume at such 
time as the Commissioner issues a formal written notice 
authorizing a resumption of performance under the Contract. 
 
An Authorized User may issue a formal written notice for the 
suspension of work for which it has engaged the Contractor for 
reasons specified in the above paragraph.  The written notice 
shall set forth the reason for such suspension and the estimated 
duration of the suspension. A copy of the written notice shall be 
provided to the Commissioner. Activity may resume at such time 
as the Authorized User issues a formal written notice authorizing 
a resumption of performance under the Contract.  Such written 
notice shall provide a minimum of ten (10) business days 
notification before resumption of performance.   
 
47. TERMINATION 
a. For Cause:  For a material breach that remains uncured for 
more than thirty calendar days or other specified period after written 
notice to the Contractor, the Contract or Purchase Order may be 
terminated by the Commissioner or Authorized User respectively, 
at the Contractor’s expense where Contractor becomes unable or 
incapable of performing, or meeting any requirements or 
qualifications set forth in the Contract, or for non-performance, or 
upon a determination that Contractor is non-responsible.  Such 
termination shall be upon written notice to the Contractor.  In such 
event, the Commissioner or Authorized User may complete the 
contractual requirements in any manner it may deem advisable and 
pursue available legal or equitable remedies for breach. 
 
b. For Convenience:  By written notice, this Contract may be 
terminated at any time by the Commissioner for convenience upon 
sixty calendar days written notice or other specified period without 
penalty or other early termination charges due.  Such termination 
of the Contract shall not affect any project or Purchase Order that 
has been issued under the Contract prior to the date of such 
termination.  If the Contract is terminated pursuant to this 
subdivision, the Authorized User shall remain liable for all 
accrued but unpaid charges incurred through the date of the 
termination.  Contractor shall use due diligence and provide any 
outstanding deliverables.  
 
By written notice, an Authorized User may terminate an 
Authorized User Agreement at any time for convenience upon 
sixty (60) calendar days written notice or other specified time 
period of at least sixty calendar days without penalty or other 
early termination charges due.  Such termination of the 
Authorized User Agreement shall not affect the Contract or any 
other project or Purchase Order that has been issued under the 
Contract.  If the Authorized User Agreement is terminated 
pursuant to this subdivision, the Authorized User shall remain 
liable for all completed and accepted deliverables but unpaid 
through the date of the termination.  Contractor shall use due 
diligence and provide any outstanding deliverables for which 
payment is made. 
 
c. For Violation of Sections 139-j and 139-k of the State 
Finance Law:  The Commissioner reserves the right to terminate 
the Contract in the event it is found that the certification filed by 
the Bidder in accordance with Section 139-k of the State Finance 
Law was intentionally false or intentionally incomplete.  Upon 
such finding, the Commissioner may exercise his/her termination 
right by providing written notification to the Contractor in 
accordance with the written notification terms of the Contract. 

 
d. For Violation of Section 5-a of the New York State Tax 
Law:  The Commissioner reserves the right to terminate the 
contract in the event it is found that the certification filed by the 
Contractor in accordance with Section 5-a of the Tax Law is not 
timely filed during the term of the Contract or the certification 
furnished was intentionally false or intentionally incomplete.  
Upon such finding, the Commissioner may exercise his/her 
termination right by providing written notification to the Contractor 
in accordance with the written notification terms of the Contract. 
 
e. For Non-Responsibility: The Bidder agrees that if it is found 
by the State that the Bidder’s responses to the Vendor 
Responsibility Questionnaire were intentionally false or 
intentionally incomplete, on such finding, the Commissioner may 
terminate the Contract.   

Upon written notice to the Contractor, and a reasonable 
opportunity to be heard with appropriate OGS officials or staff, 
the Contract may be terminated by the Commissioner or his or 
her designee at the Contractor’s expense where the Contractor 
is determined by the Commissioner or his or her designee to be 
non-responsible.  In such event, the Commissioner or his or her 
designee may complete the contractual requirements in any 
manner he or she may deem advisable and pursue available 
legal or equitable remedies for breach.   

In no case shall such termination of the Contract by the State be 
deemed a breach thereof, nor shall the State be liable for any 
damages for lost profits or otherwise, which may be sustained by 
the Contractor as a result of such termination.  
 
f.   For refusal to testify, sign a waiver of immunity or answer 
questions 
The Commissioner reserves the right in accordance with  State 
Finance Law §139-a, to terminate the contract in the event it is 
found that a member, partner, director or officer of Contractor 
refused, when called before a grand jury, head of a State 
department, temporary state commission or other State agency, 
or the organized crime task force in the department of law, which 
is empowered to compel the attendance  of witnesses and 
examine them under oath, to testify in an investigation, 
concerning any transaction or contract had with the State, any 
political subdivision thereof, a public authority or with any public 
department, agency or official of the State or of any political 
subdivision thereof or of a public authority, to sign a waiver of  
immunity against subsequent criminal prosecution or to answer 
any relevant question concerning such transaction or contract.  
Upon such finding, the Commissioner may exercise his/her 
termination right by providing written notification to the 
Contractor. 
 
48. SAVINGS/FORCE MAJEURE  A Force Majeure occurrence 
is an event or effect that cannot be reasonably anticipated or 
controlled and is not due to the negligence or willful misconduct 
of the affected party.  Force Majeure includes, but is not limited 
to, acts of God, acts of war, acts of public enemies, terrorism, 
strikes, fires, explosions, actions of the elements, floods, or other 
similar causes beyond the control of the Contractor or the 
Commissioner in the performance of the Contract where non-
performance, by exercise of reasonable diligence, cannot be 
prevented.   
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The affected party shall provide the other party with written notice 
of any Force Majeure occurrence as soon as the delay is known 
and provide the other party with a written contingency plan to 
address the Force Majeure occurrence, including, but not limited 
to, specificity on quantities of materials, tooling, people, and other 
resources that will need to be redirected to another facility and 
the process of redirecting them.  Furthermore, the affected party 
shall use its commercially reasonable efforts to resume proper 
performance within an appropriate period of time.  
Notwithstanding the foregoing, if the Force Majeure condition 
continues beyond thirty (30) days, the Parties shall jointly decide 
on an appropriate course of action that will permit fulfillment of 
the Parties’ objectives hereunder. 
 
The Contractor agrees that in the event of a delay or failure of 
performance by the Contractor, under the Contract due to a Force 
Majeure occurrence: 
 

a. The Commissioner may purchase from other sources 
(without recourse to and by the Contractor for the costs 
and expenses thereof) to replace all or part of the 
Products which are the subject of the delay, which 
purchases may be deducted from the Contract 
quantities without penalty or liability to the State, or 

b. The Contractor will make commercially reasonable 
efforts to provide Authorized Users with access to 
Products first in order to fulfill orders placed before the 
Force Majeure event occurred.  The Commissioner 
agrees that Authorized Users shall accept allocated 
performance or deliveries during the occurrence of the 
Force Majeure event.  

 
Neither the Contractor nor the Commissioner shall be liable to the 
other for any delay in or failure of performance under the Contract 
due to a Force Majeure occurrence.  Any such delay in or failure 
of performance shall not constitute default or give rise to any 
liability for damages.  The existence of such causes of such delay 
or failure shall extend the period for performance to such extent 
as determined by the Contractor and the Commissioner to be 
necessary to enable complete performance by the Contractor if 
reasonable diligence is exercised after the cause of delay or 
failure has been removed. 
 
Notwithstanding the above, at the discretion of the Commissioner 
where the delay or failure will significantly impair the value of the 
Contract to the State or to Authorized Users, the Commissioner 
may terminate the Contract or the portion thereof which is subject 
to delays, and thereby discharge any unexecuted portion of the 
Contract or the relative part thereof. 
 
In addition, the Commissioner reserves the right, in his/her sole 
discretion, to make an equitable adjustment in the Contract terms 
and/or pricing should extreme and unforeseen volatility in the 
marketplace affect pricing or the availability of supply.  "Extreme 
and unforeseen volatility in the marketplace" is defined as market 
circumstances which meet the following criteria:  (i) the volatility 
is due to causes outside the control of Contractor; (ii) the volatility 
affects the marketplace or industry, not just the particular 
Contract source of supply; (iii) the effect on pricing or availability 
of supply is substantial; and (iv) the volatility so affects 
Contractor's performance that continued performance of the 
Contract would result in a substantial loss. Failure of the 

Contractor to agree to any adjustment shall be a dispute under 
the Disputes clause; provided however, that nothing in this clause 
shall excuse the Contractor from performing in accordance with 
the Contract as changed.  
 
49. CONTRACT INVOICING   
a. Invoicing. Contractor and the 
dealers/distributors/resellers designated by the Contractor, if any, 
shall provide complete and accurate billing invoices to each 
Authorized User in order to receive payment.  Billing invoices 
submitted to an Authorized User must contain all information 
required by the Contract and the State Comptroller or other 
appropriate fiscal officer.  Submission of an invoice and payment 
thereof shall not preclude the Commissioner from requesting 
reimbursement or demanding a price adjustment in any case 
where the Product delivered is found to deviate from the terms 
and conditions of the Contract or where the billing was inaccurate. 
 
Contractor shall provide, upon request of the Commissioner, any 
and all information necessary to verify the accuracy of the billings.  
Such information shall be provided in a commercially reasonable 
manner as requested by the Commissioner.  The Commissioner 
may direct the Contractor to provide the information to the State 
Comptroller or to any Authorized User of the Contract. 
 
b. Payment of Contract Purchases made by an Authorized 
User when the State Comptroller is responsible for issuing 
such payment. The Authorized User and Contractor agree that 
payments for invoices submitted by the Contractor shall only be 
rendered electronically unless payment by paper check is 
expressly authorized by the Commissioner, in the 
Commissioner’s sole discretion, due to extenuating 
circumstances.  Such electronic payments shall be made in 
accordance with ordinary State procedures and practices.  The 
Contractor shall comply with the State Comptroller’s procedures 
to authorize electronic payments.  Authorization forms are 
available at the State Comptroller website at 
www.osc.state.ny.us, by e-mail at epunit@osc.state.ny.us, or 
by telephone at 518-474-4032.  Contractor acknowledges that it 
will not receive payment on any invoices submitted under this 
Contract that are payable by the State Comptroller if it does not 
comply with the State Comptroller’s electronic payment 
procedures, except where the Commissioner has expressly 
authorized payment by paper check as set forth above.   
     
c. Payment of Contract Purchases made by an Authorized 
User when the State Comptroller is not responsible for 
issuing such payment The Authorized User and Contractor 
agree that payments for such Contract purchases shall be billed 
directly by Contractor on invoices/vouchers, together with 
complete and accurate supporting documentation as required by 
the Authorized User.  Such payments shall be as mandated by 
the appropriate governing law from the receipt of a proper invoice.  
Such Authorized User and Contractor are strongly encouraged to 
establish electronic payments. 
 
50. DEFAULT – AUTHORIZED USER 
a. Breach by Authorized User.  An Authorized User’s breach 
shall not be deemed a breach of the Centralized Contract; rather, 
it shall be deemed a breach of the Authorized User’s performance 
under the terms and conditions of the Centralized Contract. 
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b. Failure to Make Payment.  In the event a participating 
Authorized User fails to make payment to the Contractor for 
Products delivered, accepted and properly invoiced, within thirty 
calendar days of such delivery and acceptance, the Contractor 
may, upon  five business days advance written notice to both the 
Commissioner and the Authorized User’s purchasing official, 
suspend additional shipments of Product or provision of services 
to such entity until such time as reasonable arrangements have 
been made and assurances given by such entity for current and 
future Contract payments. 
 
c. Notice of Breach.  Notwithstanding the foregoing, the 
Contractor shall, at least ten business days prior to declaring a 
breach of Contract by any Authorized User, by certified or 
registered mail, notify both the Commissioner and the purchasing 
official of the breaching Authorized User of the specific facts, 
circumstances and grounds upon which a breach will be 
declared. 
 
d. Insufficient basis. If the Contractor’s basis for declaring a 
breach is insufficient, the Contractor’s declaration of breach and 
failure to service an Authorized User may constitute a breach of 
the Contract, and the Authorized User may thereafter seek any 
remedy available at law or equity. 
 
51.PROMPT PAYMENTS 
a. State Agencies  Upon acceptance of Product or as 
otherwise provided by Contract, Contractor may invoice for 
payment. The required payment date shall be thirty (30) calendar 
days, excluding legal holidays, from the receipt of a proper 
invoice, as determined in accordance with State Finance Law 
§179-f(2) and 2 NYCRR Part 18. The payment of interest on 
certain payments due and owed by Agency may be made in 
accordance with State Finance Law §§179-d et. seq. and the 
implementing regulations (2 NYCRR §18.1 et seq.). 
 
b. By Non-State Agencies  Upon acceptance of Product or as 
otherwise provided by Contract, Contractor may invoice for 
payment. The required payment date shall be thirty calendar 
days, excluding legal holidays, or as mandated by the appropriate 
governing law from the receipt of a proper invoice. The terms of 
Article 11-A of the State Finance Law apply only to procurements 
by and the consequent payment obligations of Agencies.  Neither 
expressly nor by any implication is the statute applicable to Non-
State Authorized Users.  Neither OGS nor the State Comptroller 
is responsible for payments on any purchases made by a Non-
State Agency Authorized User. 
 
c. By Contractor  Should the Contractor be liable for any 
payments to the State hereunder, interest, late payment charges 
and collection fee charges will be determined and assessed 
pursuant to Section 18 of the State Finance Law. 
 
52. REMEDIES FOR BREACH  It is understood and agreed that 
all rights and remedies afforded below shall be in addition to all 
remedies or actions otherwise authorized or permitted by law: 
 
a. Cover/Substitute Performance  In the event of Contractor's 
material breach that has not been cured within thirty (30) days 
following Contractor’s receipt of written notice of the material 
breach, the Commissioner may, with or without formally Bidding: 
(i) Purchase from other sources; or (ii) If the Commissioner is 
unsuccessful after making reasonable attempts, under the 

circumstances then-existing, to timely obtain acceptable service 
or acquire replacement Product of equal or comparable quality, 
the Commissioner may acquire acceptable replacement service 
or Product of lesser or greater quality. 
 
Such purchases may be deducted from the Contract quantity 
without penalty or liability to the State.   The Commissioner 
agrees that Authorized Users shall accept allocated performance 
or deliveries during a period where Contractor is making good 
faith efforts to cure a material breach. 
 
b. Withhold Payment  In any case where a reasonable 
question of material, uncured non-performance by Contractor 
arises, payment may be withheld in whole or in part at the 
discretion of the Commissioner.  Should Contractor and the 
Commissioner fail to agree upon the question of “materiality” in 
an instance of non-performance, such failure to agree shall be a 
dispute under the Disputes clause.   
 
c. Bankruptcy  In the event that the Contractor files, or there 
is filed against Contractor, a petition under the U.S. Bankruptcy 
Code during the term of this Centralized Contract, Authorized 
Users may, at their discretion, make application to exercise its 
right to set-off against monies due the Debtor or, under the 
Doctrine of Recoupment, be credited the amounts owed by the 
Contractor arising out of the same transactions. 
 
d. Reimbursement of Costs Incurred  The Contractor agrees 
to reimburse the Authorized User promptly for any and all 
additional costs and expenses incurred for acquiring acceptable 
services, and/or replacement Product.  Should the cost of cover 
be less than the Contract price, the Contractor shall have no claim 
to the difference.  The Contractor covenants and agrees that in 
the event suit is successfully prosecuted for any default on the 
part of the Contractor, all costs and expenses, including 
reasonable attorney’s fees awarded by a court of competent 
jurisdiction, shall be paid by the Contractor. 
 
Where the Contractor fails to timely deliver pursuant to the 
guaranteed delivery terms of the Contract, the ordering 
Authorized User may obtain substitute Product temporarily and 
the cost of the replacement Product shall be deducted from the 
Contract quantity without penalty or liability to the State.  
 
e. Deduction/Credit  Sums due as a result of these remedies 
may be deducted or offset by the Authorized User from payments 
due, or to become due, the Contractor on the same or another 
transaction.  If no deduction or only a partial deduction is made in 
such fashion the Contractor shall pay to the Authorized User the 
amount of such claim or portion of the claim still outstanding, on 
demand.  The Commissioner reserves the right to determine the 
disposition of any rebates, settlements, restitution, damages, 
etc., that arise from the administration of the Contract. 
 
53. ASSIGNMENT OF CLAIM  Contractor hereby assigns to the 
State any and all claims for overcharges associated with this 
Contract that may arise under the antitrust laws of the United 
States, 15 USC Section 1, et. seq. and the antitrust laws of the 
State of New York, General Business Law Section 340, et. seq. 
 
54. RESERVED    
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55. INDEPENDENT CONTRACTOR  It is understood and agreed 
that the legal status of the Contractor, its agents, officers and 
employees under this Contract is that of an independent Contractor, 
and in no manner shall they be deemed employees of the 
Authorized User, and therefore are not entitled to any of the benefits 
associated with such employment.  
  
56. SECURITY  Contractor warrants, covenants and represents 
that it will comply fully with all security procedures of the 
Authorized User(s) in performance of the Contract including but 
not limited to physical, facility, documentary, information security  
and cyber security rules, procedures and protocols 
(“Procedures”).  .Authorized User shall indicate if there are any 
applicable Procedures as part of the mini-bid required under this 
Contract.  The Authorized User shall make available the relevant 
Procedures and Contractor shall be responsible for distributing to 
its representatives and assessing and ensuring compliance. The 
Authorized User, Contractor and the State agree that the 
Procedures do not modify or amend the other terms and 
conditions of the Contract. 
 
57. COOPERATION WITH THIRD PARTIES  The Contractor 
shall be responsible for fully cooperating with any third party, 
including but not limited to other Contractors or Subcontractors of 
the Authorized User, as necessary to ensure delivery or 
performance of Product . 
 
58. CONTRACT TERM - RENEWAL  In addition to any stated 
renewal periods in the Contract, any Contract or unit portion 
thereof let by the Commissioner may be extended by the 
Commissioner for an additional period(s) of up to one year with 
the written concurrence of the Contractor and Comptroller.  Such 
extension may be exercised on a month-to-month basis or in 
other stated periods of time during the one year extension. 
 
59. WARRANTIES   
a. Product Performance   
 
Contractor hereby warrants and represents that the Products 
acquired by the Authorized User under the terms and conditions 
of this Contract conform to the  specifications, performance 
standards and documentation in the Authorized User 
Agreement., and the documentation fully describes the proper 
procedure for using the Products. 
 
Contractor further warrants and represents that if the Products 
acquired by the Authorized User pursuant to an Authorized User 
Agreement under this Contract include software application 
development, software application customization, software 
programming, software integration or similar items (“Software 
Deliverables”) then such Software Deliverables shall  be free 
from defects in material and workmanship and conform with all 
requirements of the Contract and Authorized User Agreement for 
the warranty period  of one (1) year from the date of acceptance 
of the completed project  (“Project warranty period”).  
 
Contractor also warrants that the Products, in the form provided 
to the Authorized User, do not infringe any copyright, trademark, 
trade secret or other right of any third party.  
 
b. Title and Ownership  Contractor warrants and represents 
that it has (i) full ownership, clear title free of all liens, or (ii) the 
right to transfer or deliver specified license rights to any Products 

acquired by Authorized User under this Contract.  Contractor 
shall be solely liable for any costs of acquisition associated 
therewith.  Contractor shall indemnify Authorized Users and hold 
Authorized Users harmless from any damages and liabilities 
(including reasonable attorneys’ fees and costs) awarded by a 
court of competent jurisdiction arising from any breach of 
Contractor’s warranties as set forth herein.  
  
c. Product Warranty for Software Deliverables During the 
Project warranty period, defects in the materials or workmanship 
of the Software Deliverables specified and furnished by or 
through Contractor shall be repaired or replaced by Contractor at 
no cost or expense to the Authorized User.  Contractor shall 
extend the Project warranty period by the cumulative period(s) of 
time, after notification, during which the Software Deliverables  
require servicing or replacement (down time) or is in the 
possession of the Contractor, its agents, officers, 
Subcontractors, distributors, resellers or employees . 
 
The Commissioner agrees that Contractor is not responsible for 
any modification of the Software Deliverables made by an 
Authorized User without Contractor’s approval.   
 
d. Replacement Parts Warranty   
 
e. Virus Warranty The Contractor represents and warrants 
that any Software Deliverables provided under an Authorized 
User Agreement  to the Authorized User does not contain any 
known viruses.  Contractor shall take reasonable actions and 
precautions not to introduce any known viruses in any Software 
Deliverable.  Contractor is not responsible for viruses introduced 
at Licensee’s site. 
 
f. Date/Time Warranty  Contractor warrants that Software 
Deliverables furnished pursuant to this Contract shall, when used in 
accordance with the Product documentation, be able to accurately 
process date/time data (including, but not limited to, calculating, 
comparing, and sequencing) transitions, including leap year 
calculations.  Where a Contractor proposes or an acquisition 
requires that specific Products must perform as a package or 
system, this warranty shall apply to the Products as a system. 
 
Where Contractor is providing ongoing services, including but not 
limited to:  i) consulting, integration, code or data conversion, ii) 
maintenance or support services, iii) data entry or processing, or iv) 
contract administration services (e.g., billing, invoicing, claim 
processing), Contractor warrants that services shall be provided in 
an accurate and timely manner without interruption, failure or error 
due to the inaccuracy of Contractor’s business operations in 
processing date/time data (including, but not limited to, calculating, 
comparing, and sequencing) various date/time transitions, including 
leap year calculations.  Contractor shall be responsible for damages 
resulting from any delays, errors or untimely performance resulting 
therefrom, including but not limited to the failure or untimely 
performance of such services. 
 
This Date/Time Warranty shall survive beyond termination or 
expiration of this contract as long as the Product is used by the 
governmental entity, or its successor, for whom the Product was 
originally purchased.”  Nothing in this warranty statement shall 
be construed to limit any rights or remedies otherwise available 
under this Contract for breach of warranty. 
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g. Workmanship Warranty   Contractor warrants that the 
services acquired under this Contract will be provided in a 
professional and workmanlike manner in accordance with 
industry standards. The Authorized User must notify Contractor 
of any services warranty deficiencies within ninety calendar days 
from performance of the services that gave rise to the warranty 
claim. 
 
h. Miscellaneous The Authorized User shall promptly notify 
the Contactor and the Commissioner in writing of any claim of 
breach of any warranty provided herein. 
 
The rights and remedies of the State and the Authorized Users 
provided in this clause are in addition to and do not limit any rights 
afforded to the State and the Authorized Users by any other 
clause of the Contract. 
 
i.  Survival of Warranties All warranties contained in this 
Contract, which have not expired by their terms, shall survive the 
termination of this Contract. 
 
j. No Implied Warranties 
To the extent permitted by law, these warranties are exclusive 
and there are no other express or implied warranties or 
conditions, including warranties or conditions of merchantability 
and fitness for a particular purpose. 
 
60. LEGAL COMPLIANCE  Contractor represents and warrants 
that it shall secure all notices and comply with all applicable laws, 
ordinances, rules and regulations of any governmental entity in 
conjunction with the performance of obligations under the 
Contract.  Prior to award and during the Contract term and any 
renewals thereof, Contractor must establish to the satisfaction of 
the Commissioner that it meets or exceeds all requirements of 
the Bid and Contract and any applicable laws, including but not 
limited to, permits, licensing, and shall provide such proof as 
required by the Commissioner.  Failure to comply or failure to 
provide proof may constitute grounds for the Commissioner to 
terminate or suspend the Contract, in whole or in part, or to take 
any other action deemed necessary by the Commissioner.  
Contractor also agrees to disclose information and provide 
affirmations and certifications to comply with Sections 139-j and 
139-k of the State Finance Law.   
 
61. INDEMNIFICATION  Contractor shall be fully liable for the 
actions of its agents, employees, partners or Subcontractors and 
shall fully defend, indemnify and hold harmless the Authorized 
Users from suits, actions, damages and costs of every name and 
description relating to personal injury and damage to real or 
personal tangible property caused by any intentional act or 
negligence of Contractor, its agents, employees, partners or 
Subcontractors, which shall arise or result from this Contract, 
without limitation; provided, however, that the Contractor shall not 
indemnify to the extent any claim, loss or damage arising 
hereunder is solely due to the negligent act, failure to act, gross 
negligence or willful misconduct of the Authorized Users. 
 
The Authorized User shall give Contractor:  (i) prompt written 
notice of any action, claim or threat of suit, or other suit, (ii) the 
opportunity to take over, settle or defend such action, claim or suit 
at Contractor's sole expense, and (iii) assistance in the defense 
of any such action, claim or suit at the expense of Contractor. 
 

In the event that an action or proceeding at law or in equity is 
commenced against the Authorized User arising out of a claim for 
death, personal injury or damage to real or personal tangible 
property caused by any intentional or willful act, gross negligence, 
or negligence of Contractor, its agents, employees, partners or 
Subcontractors, which shall arise from or result directly or 
indirectly from the Products supplied under this Contract, and 
Contractor is of the opinion that the allegations in such action in 
whole or in part are not covered by the indemnification and 
defense provisions set forth in the Contract, Contractor shall 
immediately notify the Authorized User and the New York State 
Office of the Attorney General in writing and shall specify to what 
extent Contractor believes it is obligated to defend and indemnify 
under the terms and conditions of the Contract and to what extent 
it is not so obligated to defend and indemnify.  Contractor shall in 
such event attempt to secure a continuance to permit the State 
and the Authorized User to appear and defend their interests in 
cooperation with Contractor, as is appropriate, including any 
jurisdictional defenses the State and Authorized User may have.  
In the event of a dispute regarding the defense, the Contractor 
and the Attorney General shall try to reach an amicable 
resolution, but the Attorney General shall have the final 
determination on such matters. 
 
62. INDEMNIFICATION RELATING TO INFRINGEMENT  The 
Contractor will also defend, indemnify and hold the Authorized 
Users harmless from and against any and all damages, expenses 
(including reasonable attorneys' fees), claims, judgments, 
liabilities and costs in any action for infringement of a patent,  
copyright, trademark, trade secret  or other  proprietary right 
provided: a) such claim arises solely out of the Products as 
supplied by the Contractor, and not out of any modification to the 
Products made by Authorized User or by someone other than 
Contractor at the direction of the Authorized User without 
Contractor’s approval, or by reason of an off-the-shelf 
component; and b) Authorized User gives Contractor prompt 
written notice of any such action, claim suit or threat of suit 
alleging infringement. 
 
The Authorized User shall give Contractor the opportunity to take 
over, settle or defend such action, claim or suit at Contractor's 
sole expense, and to provide assistance in the defense of any 
such action, claim or suit at the expense of Contractor. 
 
Such indemnity shall only be applicable in the event of claims, 
judgments, liabilities and/or costs that may be finally assessed 
against Authorized User in any action for infringement of a patent, 
or of any copyright, trademark, trade secret or other third party 
proprietary right except to the extent such claims, judgments, 
liabilities and/or costs arise solely from the Authorized Users 
negligent act, failure to act, gross negligence or willful 
misconduct.  
 
If usage of a Product shall be enjoined for any reason or if 
Contractor believes that it may be enjoined, Contractor shall have 
the right, at its own expense and sole discretion to take action in 
the following order of precedence: (i) to procure for the Authorized 
User the right to continue usage (ii) to modify the service or 
Product so that usage becomes non-infringing, and is of at least 
equal quality and performance; or (iii) to replace such Product or 
parts thereof, as applicable, with non-infringing Product of at least 
equal quality and performance.  If the above remedies are not 
available, the parties shall terminate the Contract, in whole or in 
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part as necessary and applicable, provided that the Authorized 
User is given a refund for any amounts paid for the period during 
which usage was not feasible. 
 
In the event that an action at law or in equity is commenced 
against the Authorized User arising out of a claim that the 
Authorized User's use of the Product under the Contract infringes 
any patent, copyright, trademark, trade secret or proprietary right, 
and Contractor is of the opinion that the allegations in such action 
in whole or in part are not covered by the indemnification and 
defense provisions set forth in the Contract, Contractor shall 
immediately notify the Authorized User and the Office of the 
Attorney General in writing and shall specify to what extent 
Contractor believes it is obligated to defend and indemnify under 
the terms and conditions of the Contract and to what extent it is 
not so obligated to defend and indemnify.  Contractor shall in 
such event protect the interests of the Authorized User and seek 
to secure a continuance to permit the Authorized User to appear 
and defend their interests in cooperation with Contractor, as is 
appropriate, including any jurisdictional defenses the Authorized 
User may have.  This constitutes the Authorized User’s sole and 
exclusive remedy for patent infringement, or for infringement of 
any other third party proprietary right. 
 
63. LIMITATION OF LIABILITY  Except as otherwise set forth in 
the Indemnification clause and the Indemnification Relating to 
Third Party Rights clause, the limit of liability shall be as follows: 
 
a. Contractor’s liability for any claim, loss or liability arising out 
of, or connected with the Products provided, and whether based 
upon default, or other liability such as breach of contract, 
warranty, negligence, misrepresentation or otherwise, shall in no 
case exceed direct damages in: (i) an amount equal to two (2) 
times the charges specified in the Purchase Order for the 
Products and services, or parts thereof forming the basis of the 
Authorized User’s claim (said amount not to exceed a total of 
twelve (12) months charges payable under the applicable 
Purchase Order) or (ii) five hundred thousand dollars ($500,000), 
whichever is greater. 
 
b. The Authorized User may retain such monies from any 
amount due Contractor as may be necessary to satisfy any claim 
for damages, costs and the like asserted against the Authorized 
User unless Contractor at the time of the presentation of claim 
shall demonstrate to the Authorized User’s satisfaction that 
sufficient monies are set aside by the Contractor in the form of a 
bond or through insurance coverage to cover associated 
damages and other costs. 
 
c. Notwithstanding the above, neither the Contractor nor the 
Authorized User shall be liable for any consequential, indirect or 
special damages of any kind which may result directly or indirectly 
from such performance, including, without limitation, damages 
resulting from loss of use or loss of profit by the Authorized User, 
the Contractor, or by others. 
 
64. RESERVED  
 
65. RESERVED  
 
66. PRODUCT ACCEPTANCE  Unless otherwise provided by 
mutual agreement of the Authorized User and the Contractor in the 
Authorized User Agreement, Authorized User(s) shall have sixty 

(60) days from the date of delivery to accept all  Product.  Where 
the Contractor is responsible for installation, acceptance shall be 
from completion of installation.  Title or other property interest and 
risk of loss shall not pass from Contractor to the Authorized User 
until the Products have been accepted.  Failure to provide notice 
of acceptance or rejection or a deficiency statement to the 
Contractor by the end of the period provided for under this clause 
constitutes acceptance by the Authorized User(s) as of the 
expiration of that period.  The License Term shall be extended by 
the time periods allowed for trial use, testing and acceptance 
unless the Commissioner or Authorized User agrees to accept 
the Product at completion of trial use. 
 
Unless otherwise provided by mutual agreement of the Authorized 
User and the Contractor, Authorized User shall have the option to 
run testing on the Product prior to acceptance, such tests and 
data sets to be specified by User.  Where using its own data or 
tests, Authorized User must have the tests or representative set 
of data available upon delivery.  This demonstration will take the 
form of a documented installation test, capable of observation by 
the Authorized User, and shall be made part of the Contractor’s 
standard documentation.  The test data shall remain accessible 
to the Authorized User after completion of the test. 
 
In the event that the documented installation test cannot be 
completed successfully within the specified acceptance period, 
and the Contractor or Product is responsible for the delay, 
Authorized User shall have the option to cancel the order in whole 
or in part, or to extend the testing period for an additional thirty 
(30) day increment.  Authorized User shall notify Contractor of 
acceptance upon successful completion of the documented 
installation test.  Such cancellation shall not give rise to any cause 
of action against the Authorized User for damages, loss of profits, 
expenses, or other remuneration of any kind.  
 
If the Authorized User elects to provide a deficiency statement 
specifying how the Product fails to meet the specifications within 
the testing period, Contractor shall have thirty (30) days to correct 
the deficiency, and the Authorized User shall have an additional 
sixty (60) days to evaluate the Product as provided herein.  If the 
Product does not meet the specifications at the end of the 
extended testing period, Authorized User, upon prior written 
notice to Contractor, may then reject the Product and return all 
defective Product to Contractor, and Contractor shall refund any 
monies paid by the Authorized User to Contractor therefor.  Costs 
and liabilities associated with a failure of the Product to perform 
in accordance with the functionality tests or product specifications 
during the acceptance period shall be borne fully by Contractor to 
the extent that said costs or liabilities shall not have been caused 
by negligent or willful acts or omissions of the Authorized User’s 
agents or employees.  Said costs shall be limited to the amounts 
set forth in the Limitation of Liability Clause for any liability for 
costs incurred at the direction or recommendation of Contractor.   
When Product is not accepted, it must be removed by the 
Contractor from the premises of the Authorized User within ten 
calendar days of notification of non-acceptance by the Authorized 
User.  Rejected items not removed by the Contractor within the 
ten calendar day period shall be regarded as abandoned by the 
Contractor and the Authorized User shall have the right to 
dispose of Product as its own property.  The Contractor shall 
promptly reimburse the Authorized User for any costs incurred in 
storage or effecting removal or disposition after the ten calendar 
day period. 
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67. RESERVED  
 
68. OWNERSHIP/TITLE TO PROJECT DELIVERABLES 
a. Definitions 
 (i)  For purposes of this clause, “Products.”  Deliverables 
furnished under this Contract by or through Contractor, including 
existing and custom Products, including, but not limited to:  a) 
components of the hardware environment, b) printed materials 
(including but not limited to training manuals, system and user 
documentation, reports, drawings), whether printed in hard copy 
or maintained on diskette, CD, DVD or other electronic media c) 
third party software, d) modifications, customizations, custom 
programs, program listings, programming tools, data, modules, 
components, and e) any properties embodied therein, whether in 
tangible or intangible form (including but not limited to utilities, 
interfaces, templates, subroutines, algorithms, formulas, source 
code, object code). 
 
 (ii) For purposes of this clause, “Existing Products.” 
Tangible Products and intangible licensed Products that exist 
prior to the commencement of work under the Contract.  Existing 
Products includes any discovery, invention, report, document, 
data, photograph, deliverable, or other material in connection with 
or provided pursuant to this Contract that existed prior to or was 
developed or discovered independently from the activities directly 
related to this Contract. Contractor bears the burden of proving 
that a particular product was in existence prior to the 
commencement of the Project.     
 
 (iii) For purposes of this clause, “Custom Products.” 
Products, preliminary, final or otherwise, which are created or 
developed by Contractor, its Subcontractors, partners, 
employees or agents for an Authorized User pursuant to an 
Authorized User Agreement under the Contract. 
 
b. Title to Project Deliverables  Contractor acknowledges 
that it is commissioned by the Authorized User to perform the 
services detailed in the Authorized User Agreement or Purchase 
Order.  Unless otherwise specified in writing in the mini-bid and 
the Authorized User Agreement or Purchase Order, the 
Authorized User shall have ownership and license rights as 
follows: 
 (i)  Existing Products: Except as set forth below, 
Contractor shall retain all rights, title and interest in Existing 
Products. 
   1. RESERVED  
   2. Software - Title and ownership to Existing Software 
Product(s) delivered by Contractor under the Contract that is 
normally commercially distributed on a license basis by the 
Contractor or other independent software vendor proprietary 
owner (“Existing Licensed Product”), embedded in the Custom 
Products, shall remain with Contractor or the proprietary owner of 
other independent software vendor(s) (ISV).  Effective upon 
acceptance, such Product shall be licensed to Authorized User in 
accordance with the Contractor or ISV owner’s standard license 
agreement, provided, however, that such standard license, must, 
at a minimum:  (a) grant Authorized User a non-exclusive, 
perpetual license to use, execute, reproduce, display, perform, 
adapt (unless Contractor advises Authorized User as part of 
Contractor’s proposal that adaptation will violate existing 
agreements or statutes and Contractor demonstrates such to the 
Authorized User’s satisfaction) and distribute Existing Licensed 

Product to the Authorized User up to the license capacity stated 
in the Purchase Order or work order with all license rights 
necessary to fully effect the general business purpose(s) stated 
in the Bid or Authorized User’s Purchase Order or work order, 
including the financing assignment rights set forth in paragraph 
(c) below; and (b) recognize the State of New York as the licensee 
where the Authorized User is a state agency, department, board, 
commission, office or institution.  Where these rights are not 
otherwise covered by the ISV’s owner’s standard license 
agreement, the Contractor shall be responsible for obtaining 
these rights at its sole cost and expense.  The Authorized User 
shall reproduce all copyright notices and any other legend of 
ownership on any copies authorized under this clause. 
 
Open source software is developed independently of Contractor 
and may be governed by a separate license (“open source 
software”). If the open source software is governed by a separate 
License and provided under this Contract, Contractor shall 
provide a copy of that license in the applicable Documentation 
and the Authorized User's license rights and obligations with 
respect to that open source software shall be defined by those 
separate license terms and subject to the conditions, if any, 
therein. Nothing in this Contract shall restrict, limit, or otherwise 
affect any rights or obligations the Authorized User may have, or 
conditions to which the Authorized User may be subject, under 
such separate open source license terms. 
 
 3.  Other - Contractor grants to the Authorized User a 
worldwide, non-exclusive, royalty-free, perpetual license to use, 
reproduce, display, distribute copies of, and prepare derivative 
works of any Contractor “Existing Product”” embodied in the 
Deliverables which is not covered in 1 or 2 above.  
 
 (ii)  Custom Products:  Effective upon creation of Custom 
Products, Contractor hereby conveys, assigns and transfers to 
Authorized User the sole and exclusive rights, title and interest in 
Custom Product(s), whether preliminary, final or otherwise, 
including all trademark and copyrights.  Contractor hereby agrees 
to take all necessary and appropriate steps to ensure that the 
Custom Products are protected against unauthorized copying, 
reproduction and marketing by or through Contractor, its agents, 
employees, or Subcontractors.  Nothing herein shall preclude the 
Contractor from otherwise using the related or underlying general 
knowledge, skills, ideas, concepts, techniques and experience 
developed under a Purchase Order, project definition or work 
order in the course of Contractor’s business.  Authorized User 
may, by providing written notice thereof to the Contractor, elect in 
the alternative to take a non-exclusive perpetual license to 
Custom Products in lieu of Authorized User taking exclusive 
ownership and title to such Products.  In such case, Licensee on 
behalf of all Authorized Users shall be granted a non-exclusive 
perpetual license to use, execute, reproduce, display, perform, 
adapt and distribute Custom Product as necessary to fully effect 
the general business purpose(s) as stated in paragraph (b)(i)(2), 
above. 
 
c. Transfers or Assignments to a Third Party Financing 
Agent  It is understood and agreed by the parties that a condition 
precedent to the consummation of the purchase(s) under the 
Contract may be the obtaining of acceptable third party financing 
by the Authorized User.  The Authorized User shall make the sole 
determination of the acceptability of any financing proposal.  The 
Authorized User will make all reasonable efforts to obtain such 
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financing, but makes no representation that such financing has 
been obtained as of the date of Bid receipt.  Where financing is 
used, Authorized User may assign or transfer its rights in Licensed 
Products (existing or custom) to a third party financing entity or 
trustee (“Trustee”) as collateral where required by the terms of the 
financing agreement.  Trustee’s sole rights with respect to 
transferability or use of Licensed Products shall be to exclusively 
sublicense to Authorized User all of its Licensee’s rights under the 
terms and conditions of the License Agreement; provided, further, 
however, in the event of any termination or expiration of such 
sublicense by reason of payment in full, all of Trustee’s rights in such 
Licensed Product shall terminate immediately and Authorized 
User’s prior rights to such Existing Licensed Product shall be 
revived. 
 
d. Sale or License of Custom Products Involving Tax-Exempt 
Financing (i.e., Certificates of Participation - COPS) The 
Authorized User’s sale or other transfer of Custom Products which 
were acquired by the Authorized User using third party, tax-exempt 
financing may not occur until such Custom Products are, or 
become, useable.  In the event that the Contractor wishes to obtain 
ownership rights to Custom Product(s), the sale or other transfer 
shall be at fair market value determined at the time of such sale or 
other transfer, and must be pursuant to a separate written 
agreement in a form acceptable to the Authorized User which 
complies with the terms of this clause. 
 
e. Contractor’s Obligation with Regard to ISV (Third Party) 
Product   
 
69. RESERVED  
 
70. RESERVED  
 
71. RESERVED  
 
72. RESERVED   
 
73. RESERVED  
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I N D E X 
  Clause   Clause 
 A No. 
Advertising Results 13 
Assignment 43 
Assignment of Claim 53 
Reserved  
 
 B 
Bid Contents 7 
Bid Evaluation 22 
Reserved  
Reserved  
 
 C 
Reserved  
Confidential/Trade Secret Materials 9 
Contract Invoicing 49 
Reserved  
Contract Term - Renewal 58 
Cooperation with Third Parties 57 
 
 D 
Default - Authorized User 50 
Definitions 2 
Reserved  
Drawings 18 
 
 E 
Emergency Contracts 31 
Employees/Subcontractors/Agents 42 
Estimated/Specific Quantity Contracts 30 
Ethics Compliance 1 
Expenses Prior to Contract Execution 12 
Extraneous Terms 8 
 
 I 
Indemnification 61 
Indemnification Relating to Infringement 62 
Independent Contractor 55 
Reserved  
International Bidding 3 
 
 L 
Reserved  
Legal Compliance 60 
Limitation of Liability 63 
 
 M 
Modification of Contract Terms 28 
 
 N 
Reserved  
 
 O 
Ownership/Title to Project Deliverables 68 
 

 P No.                                                
Participation in Centralized Contracts 27 
Performance/Bid Bond 45 
Reserved  
   
Pricing 17 
Procurement Card 20 
Product Acceptance 66 
Product Delivery 33 
Reserved  
Reserved  
Reserved  
Products Manufactured in Public Institutions 16 
Prompt Payments 51 
Reserved  
Purchase Orders 32 
 
 Q 
Reserved  
 
 R 
Reserved  
Reserved  
Reserved   
   
Remedies for Breach 52 
Reserved  
 
 S 
Reserved  
Savings/Force Majeure 48 
Scope Changes 29 
Security 56 
Site Inspection 19 
Reserved  
Reserved  
Reserved  
Subcontractors and Suppliers 44 
Suspension of Work 46 
 
 T  
Taxes  11 
Termination 47 
Reserved  
Reserved  
Reserved  
Reserved  
 
 W 
Warranties 59 
Weekend and Holiday Deliveries 34 
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